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Forgery the Law Insurance 


STEWART 


Consideration forgery the law insurance necessarily 
includes study practically all phases the law forgery. 
must consider forgery criminal offense, because wish 
see the wrongdoer brought justice. must consider the 
legal effect forgery banking and other commercial trans- 
actions, because often are called upon defend assureds 
civil litigation prosecute salvage claims growing out 
forgery. must prepared deal intelligently with 
forgery when asserted the basis claim assured 
against his insurer when may operate exclude some loss 
from coverage. 

Forgery may involve almost any type written instrument. 
name some, find cases involving bonds, notes, trade 
acceptances, drafts, bank checks, travelers’ cheques, stock 
certificates, wills, deeds, mortgages real personal property, 
powers attorney, assignments, conditional bills sale, ware- 
house receipts, bills lading, insurance policies, letters in- 
struction, delivery receipts and confirmations bills receivable. 

Some instruments may subject forgery the name 
the maker. Others may subject forgery the name 
assignor, indorser other transferror. Some may 
subject forgery alteration—e.g., raising the amount 
check changing the date maturity note. Some may 
subject forgery more than one aspect; and different 
aspects the crime may evoke different and different 
limitations. 


Maurice, McNamee White, New York City. 
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FORGERY DEFINED 

The words “forge,” “forged” and “forgery” appear many 
policies; but not always easy agree upon satisfactory 
definitions. were ask the average businessman for 
definition, probably would get some such answer this: 
“Forgery? Why that where someone signs paper with 
name not his own.” Giving little more thought the matter, 
our friend might add: “without authorization.” probably 
would startled learn that man may commit forgery 
signing his own name, that alteration document may con- 
stitute forgery and that unaltered, genuine written instrument 
—if executed and delivered for fraudulent purpose—may 
treated forgery. So, too, probably would startled 
learn that checks drawn fictitious payees may—in some 
circumstances—be payable bearer matter law, that 
checks payable impostors using assumed names often may 
indorsed such impostors, and that check may in- 
dorsed anyone for deposit the credit the payee—or 
even may paid without any indorsement. 


Since the offense forgery was well known the com- 
mon law, seems appropriate turn first Blackstone for 
definition:* 


“Forgery, the crimen falsi, offence, which was punish- 
the civil law with deportation banishment, and sometimes 
with death. may with defined common law, ‘the 
fraudulent making alteration writing the prejudice 
another man’s right;’ for which the offender may suffer fine, im- 
prisonment, and pillory. And also variety statutes, more 
severe punishment inflicted the offender many particular 
cases, which are multiplied late almost become general.” 


Current law dictionaries follow Blackstone’s definition, with 
some Corpus Juris Secundum gives the follow- 


“It has been said that the books abound definitions forgery, 
and that would difficult frame definition include 
Blackstone’s Commentaries (Cooley’s Ed., 1884), Vol. pp. 246-247. 


Law Dictionary, 3rd Ed., 1283; Black’s Law Dictionary, 4th Ed., 779. 
337 Forgery, Sec. 31. 
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all possible cases. Subject statutory variations, forgery may 
generally defined the. false making materially altering, 
with intent defraud, any writing, which, genuine, might 
apparently legal efficacy, the foundation legal 
(Emphasis 


Although large percentage forgeries involve negotiable 
instruments, find definition forgery the Negotiable 
Instruments Act‘ its British Indeed, 
have found statutory definition forgery anywhere, except 
criminal statutes. cannot cite all them; but quote 
from one such statute the hope that may convey the thought 
implicit the 


“The expressions ‘forge,’ and ‘forging,’ used this 
article, include false making, counterfeiting and the alteration, 
erasure, obliteration general instrument, whole part, 
the false making counterfeiting the signature, party 
witness, and the placing connecting together with intent 
defraud different parts several general instruments.” 


Searching the decisions our Courts for definitions civil 
cases, submit the one which seems the most comprehen- 


“That crime (forgery) defined the common law the 
fraudulent making writing the prejudice rights 
Black. Com. 247), the making malo animo any written 
instrument for the purpose fraud and deceit. East 852. 
The false making instrument which purports its face 
good and valid for the purpose for which was created, with 
the design defraud. Leach, 366; Black’s Law Dic., 508. The 
false making material alteration, with intent defraud, any 
writing which, genuine, might apparently legal efficacy 
the foundation legal liability.” 


Federal statutes forgery (U.S.C.A., Tit. 18, Ch. 25) are 
concerned with the punishment inflicted upon one who 
“falsely makes, alters, forges, counterfeits” various papers 


Uniform Laws Annotated. 

Penal Law, Sec. 880. 

Marden Dorthy, 160 N.Y. N.E. 726. 
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which the government interested. find definition 
the words “forges” “counterfeits.” 


FORGERY CRIME 

Let not overlook the importance viewing claim in- 
volving forgery from the standpoint the criminal law. 
already noted, the penal laws the several states furnish about 
the only statutory definitions the offense; and case after 
case, find the civil courts turning the criminal statutes— 
and criminal cases construing those statutes—for guidance 
what acts not constitute forgery. 

problem may, for example, presented recent deci- 
sion involving the penal statutes Ohio, where was held that 
person committed forgery signing his own name check 
drawn against non-existent bank Would such con- 
struction applied civil action involving definition 
One can only guess. 

Thinking the matter now, however, from the standpoint 
prosecuting the wrongdoer criminal court, urge care- 
ful study the criminal laws applicable the facts the case 
within the particular jurisdiction where the offense was com- 
mitted. may add further word caution, the possi- 
bility implied authorization always must considered, 
the following cases show. 

One delivered secondhand automobile for the pur- 
pose making sale. traded the vehicle entrusted him 
for another and more expensive vehicle, giving notes and 
conditional bill sale secure the difference values. 
transfer the first car, signed R’s name the transfer portion 
the license, which was the car when received 
it. failed make payments the second car, and the 
seller repossessed under the conditional sale contract. There- 
upon, was charged with larceny for the alleged theft the 
first automobile and with forgery for signing the owner’s name 
upon the transfer portion the license. 

The larceny charge was tried first; and the close the 
prosecution’s case, the Court granted motion for directed 
verdict acquittal. The theory the defense—which the trial 


Clemons, 151 N.E.2d 553. 


li 
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Judge accepted sound law—was that the exchange the 
first car for the second was, effect, sale within the scope 
the authority. 

the charge forgery, the defendant contended that 
his authorization transfer the vehicle impliedly authorized 
him everything necessary complete the transfer; and 
therefore that did not commit forgery when indorsed the 
license for transfer. The Court agreed with this argument and 
the forgery indictment was dismissed.’ 

another case, lady and her husband had loaned un- 
indorsed stock certificates friend theirs and had signed 


memorandum reading follows: 


“This will authorize (Jane Doe) use collateral stocks 
held our names.” 


The person named the foregoing authorization indorsed 
the certificates the names the record owners and used them 
margin brokerage account. The market declined, the 
securities were sold and suit was brought against the issuing 
companies for alleged conversion the stock, the theory 
that the signatures the transfer portions the certificates 
were forgeries. The trial resulted judgment for the defend- 
ants, the Court holding that there was implied authority 
indorse the certificates under the memorandum quoted above 
and holding further that the delivery unindorsed stock 
certificates imposes obligation indorse 

Generally speaking, almost every forgery tied with 
larceny attempted larceny; and the wise complainant 
will try obtain indictments both counts. 


FORGERY BANKING AND OTHER 
COMMERCIAL TRANSACTIONS 
far the largest number forgery claims arise out 
banking and other commercial transactions. business ex- 


People Anderson, New York Court General Sessions, not officially reported. 
civil action, another state, succeeded his car from 
innocent purchaser for value. Royle Worcester Buick Company, 243 Mass. 143; 
187 N.E. 

Drug, Inc., New York Supreme Court, not officially reported, citing 
Crocker. Wheeler Electric Mfg. Co., 232 App. Div. (N.Y.) 187. 
There was criminal prosecution. See also Uniform Laws Annotated, Sec. 


As 

Ne 
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pands and the use checks, drafts and other forms com- 
mercial paper increases, the number forgery claims arising 
out commercial usage must also increase. 


already noted, the Negotiable Instruments Law does not 


include definition forgery. does, however, make pro- 
vision for the effect 


“When signature forged made without the authority 
the person whose signature purports be, wholly 
inoperative, and right retain the instrument, give 
discharge therefor, enforce payment thereof against any party 

thereto, can acquired through under such signature, unless 
the party against whom sought enforce such right, 
precluded from setting the forgery want authority.” 

Under this rule law, two questions must considered 
when claim forgery presented: (a) Does the act com- 
plained amount forgery? (b) the party against whom 
the forged signature sought enforced precluded from 
asserting the forgery want authority? 
resolving these two points, great care must taken. 
Some states have statutory additions modifications the 

uniform Negotiable Instruments Law. Even without statutory 
differences, the Courts the several states differ among them- 
selves what constitutes forgery and what circumstances 
preclude party from setting forgery want authority. 
Let consider the uniform statute deals with instru- 
ments payable fictitious payees. uncertain terms, 
person, and such fact was known the person making 
payable.” 
Within the past twenty-six years, least ten states 
adopted extension that rule. The laws those 
provide that check also payable bearer the fictitious 


115 Uniform Laws Annotated, Sec. 23. 
125 Uniform Laws Annotated (3). 
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nature the payee was known the employee agent 
the maker who supplied the name the 

Those who favor this extension the majority rule argue 
that any other approach the problem unrealistic. Where 
check issued behalf corporation, knowledge the 
“maker” must the knowledge the signing officer 
large commercial houses, certain designated persons sign 
great numbers checks without any idea the physical 
characteristics the payees their true names. Often they 
not know whether the word “company” means trade name, 
co-partnership corporation. They act routine fashion, 
relying upon the person who has presented the instrument for 
signature upon some voucher other evidence that the 
check required pay for goods services. 


When consider the further fact that many large cor- 
porations have their checks signed machine, the question 
knowledge the “maker” becomes even more difficult. 
such case, whose knowledge would control: The person whose 
facsimile signature printed the check, the person who gave 
instructions issue the check, the person who operated 
the machine which printed the signature? 


Whatever the merit lack merit the minority rule, 
would simplify matters the states would adopt uniform 
provisions. things now stand, often are confronted with 
serious questions conflict laws. For example: What rule 
law should applied where corporation state which 
has adopted the minority rule issues check under circum- 
stances which would make payable bearer under the laws 
that state, and sends the purported payee state 
which follows the majority rule? Let assume further that 
the check drawn upon bank located third state. What 
law would 

Now let revert Section 9(3) the Negotiable Instru- 
ments Law, which provides that check payable bearer 


Idaho and Montana (1933); Massachusetts (1941); Louisiana (1942); 
California, Georgia, Missouri, New Mexico and Wisconsin (1945). 

Phillips Mercantile Nat. Bank, 140 N.Y. 556, N.E. 982. 

For suggestions how these questions might answered, please see “Conflict 
Laws”, pages 15-18, infra. 
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when payable the order fictitious non-existing 
person and such fact was known the person making pay- 
able. What “such fact” was not known the person making 
the check payable? That question should find its answer 
another statutory 


“The drawer drawing the instrument admits the existence 
the payee and his then capacity indorse;” 


the light that rule, how can the drawer instru- 
ment heard say that the payee whom has named does 
not exist? This question was squarely presented the New 
York Supreme Court, and this was the 


“Implicit all decisions allowing recovery amounts paid 
checks non-existent payees the holding that the drawer does 
not admit the existence non-existent payee, despite the lan- 
guage Section 111 the Negotiable Instruments Law, which 
was certainly known the courts even not expressly mentioned.” 


resist with difficulty the temptation discuss such in- 
dividual situations checks payable “Estate John Doe,” 
sometimes held payable fictitious payee and therefore 
checks payable registered trade name which 
does not represent bona fide business and checks 
payable corporation, but issued prior the filing its 
certificate incorporation.” Each these situations presents 
question whether the payee real fictitious. 
fictitious, and such fact unknown the maker the check— 
or, certain states, his employee agent—there one 
who can validly indorse justify payment the check 
the drawee bank. 


165 Uniform Laws Annotated, Sec. 61. cf. British Bills Exchange Act, Sec. 
55(1)(b). 

Bank New York Public National Bank and Trust Company New York, 
195 Misc. 812, affd. 275 App. Div. (N.Y.) 932. Section 111 the New York 
Negotiable Instruments Law (mentioned the opinion) identical with Section 
the uniform act. 

Lewisohn Kent Co., Hun (N.Y.) 257; Hansen Northwestern Nat. Bank 
Minn., Min. 453, 221 N.W. 878. But see discussion Brannan’s Negotiable 
Instruments Law, 7th Ed., pages 336-7. 

Jacoby Kline Bros. Co., Inc., 241 App. Div. (N.Y.) 470. 

International Aircraft Trading Co., Inc. Manufacturers Trust Company, 297 
N.Y. 285; N.E. 2nd 249. 
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Conversely, the drawee bank will normally exonerated 
where the proceeds the check are paid the person for whom 
the maker intended them, whether the indorsement irregular 
handwriting,” even completely absent.” 


This brings the rather broad field checks payable 
impostors. There are, course, many variations the 
fraudulent schemes which persons are induced issue and 
deliver checks impostors whom they reasonably believe 
reputable citizens. such cases, the Courts seek ascer- 
tain whether the drawee bank, paying the check, has followed 
the prevailing intent the drawer—misguided though may 
be. spite some conflict the decisions, the tendency 
determining such prevailing intent give greater weight 
physical presence other factors establishing identity, 
rather than the name used for the payee the check. These 
cases are treated involving real rather than fictitious payees. 
The majority rule may summarized 


“Where check delivered impostor payee and the 
drawer believes that the impostor the person upon whose in- 
dorsement will paid, the indorsement such impostor the 
name which using impersonate another not forgery.” 


have mentioned that there are factors other than physical 
presence which may serve identification the intended 
payee outweighing the name used preparing the check. 
excellent example presentd the Atlantic National Bank 
case, decided the United States Court Appeals for the 
Fifth Circuit That case involved rather ingenious 
swindle perpetrated against the Internal Revenue Department 
person who filed series purported income tax returns 
behalf non-existent taxpayers, with request for refund 


Manufacturers Trust Co. Lafayette National Bank, Misc. 2nd (N.Y.) 518. 

Gilbert Chase National Bank, 108 Fed. Supp. 229. 

Schweitzer Bank America, N.T. S.A. (Cal.), 109 Pac. (2nd) 441; accord, 

Halsey Bank New York Trust Co., 270 N.Y. 134; 200 N.E. 671; cf. Cohen 

Lincoln Savings Bank, 275 N.Y. 399; N.E. 2nd 457, and Mohr Lawyers Trust 

Company, 282 N.Y. 770; N.E. 2nd 48. 

Atlantic National Bank Jacksonville, Florida United States, 250 Fed. (2) 114. 

case special interest, because the Court was not required follow state 
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taxes supposedly withheld employers. each instance 
the person would intercept the checks issued the fictitious 
taxpayers, and would proceed collect indorsing the names 
the fictitious payees. holding, divided Court, that 
the collecting banks were not liable the Government for the 
collection these checks, the Court said: 


when the drawer issuer check intends that shall 
the person falsely pretending another who fact 
non-existent, the endorsement the fictitious payee’s name the 
pretender not forgery and endorser bank not liable the 
drawee-drawer the traditional stamped endorsement prior 
endorsements 
e 

“That the dealings between Howard, pretending each 
these nonexistent employee-taxpayers, and the Government 
Disbursing Officer were not carried out face face the 
relative simplicity our former pioneer economy signi- 
ficance. For the ‘impostor rule’ has developed and frequently 
applied today’s complex business community where much 
transacted the impersonal submission, transmission and ex- 
change documents through the mails similar means.” 


Generally speaking, the rule otherwise where the im- 
postor purports act agent for person not physically 
present. such cases, usually held that the drawer in- 
tended the check for the person whose name had been given, 
and that any unauthorized indorsement thereof another 
person constitutes forgery. 


Both versions the impostor swindle arose single case. 
charitably minded lady received ‘phone call from some 
one who identified himself well known person excellent 
reputation; and solicited contribution worthy charity. 
The lady agreed make contribution. The impostor then said 
that did not want his own name appear and asked that the 
check made payable his “secretary,” who would call upon 
her. Shortly thereafter, man called the home, gave 
the name the “secretary” and received check payable 
that name. Later the same lady was again victimized, but this 
time the messenger who picked the check was not described 


2 


Ww 
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her person the name which the check was 
made payable. 

suit against the drawee bank, the Court rendered 
decision distinguishing the two situations. the first check, 
which the lady had made payable and had delivered the 
and which indorsed the name which the 
lady knew him, the Court found forgery. the later 
check, payable name other than that assumed the person 
who called for it, the Court held that the check was payable 
fictitious payee not known the maker fictitious 
and that the endorsement was 

Another interesting variation found the International 
Union Bank case, decided the New York Court Appeals 
There person with marked facility for changing 
his name had opened accounts with three separate banks, each 
entirely different name. proceeded issue checks 
against two the accounts the order the name which 
had adopted for the third account, and deposit such checks 
the third account. Admittedly, the banks against which these 
two checks had been drawn would have recognized his signa- 
ture the fictitious names known them there had been 
deposit funds sufficient pay such checks. The difficulty 
was that such funds were not available and that the third 
bank sustained loss through payment against uncollected 
funds. holding that such loss came within the coverage 
bond against loss forged checks, the Court conceded 
that there was forgery either the drawee banks. 
Nevertheless the Court held that the collecting bank had sus- 
tained loss due forgery: 


“Through the assumption the depositor two names, the 
plaintiff bank was led believe that the check was what pur- 
ported be: imstrument drawn one person favor 
another. The instrument was falsely made, for purported bind 
person other than the person who made it. was, therefore, 
forgery under the common law and under the statutes this 
State.” 
Russell Second National Bank Patterson (N.J.), Atl. 2nd 211; cf. Daniels 


Corn Exchange Bank Trust Company, 114 Misc. (N.Y.) 163. 
International Union Bank National Surety Company, 245 N.Y. 368, 157 N.E. 269. 
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much for the first question answered connection 
with claims forgery growing out banking and other com- 
mercial transactions. Now let consider the second question 
—situations where the party whose signature has been forged 
may precluded from setting the forgery want au- 
thority. Here important distinguish different types 
forgery, they may involve different rights and different 
liabilities. 

Certain the states have adopted provisions not found 
the uniform Negotiable Instruments Law. For example, some 
state laws provide that bank shall not liable its depositor 
for payment forged raised check, unless the depositor 
has given notice the forgery within one year after return 
the cancelled check voucher such payment.” least 
one state has law providing that bank shall not liable for 
paying check bearing forged indorsement, unless notice 
thereof has been given within two years after the return such 
check voucher the Thus bank may have 
statutory defense, depending upon the timeliness notice 
the forgery. Such defense may depend upon different periods 
—one year the signature was forged, two years 
case forgery the indorser’s signature. 

Another point considered between forged 
name and forged indorsement this: The drawee bank pays 
its peril far forgery the name concerned, 
and generally has right recourse against the bank 
banks through which the check was presented for collec- 
tion.” The rule otherwise with respect forged indorse- 

Perhaps seems strange suggest the possibility con- 
fusion between these two types forgery, but experience 
Negotiable Instruments Law, Sec. 326. Some other States have similar 
statutes, but apparently not part their Negotiable Instruments Law. The 
New York Statute does not apply forged indorsements. 

New York Negotiable Instruments Law, Sec. (1941). Perhaps others. 

Price Neal, Burr. Uniform Laws Annotated, Sec. 62. For discussion, 
see Brannan’s Negotiable Instruments Law, 7th Ed. pages 694, seq. Cf. Banca 


Corn Exchange Bank Nassau Bank, N.Y. 74. See also table cases 
Law Forged and Altered Checks, Ist ed., pages 150, seq. 
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proves the contrary. case tried the New York Supreme 
Court, the plaintiff depositor sued the drawee bank, claiming 
substantial sum money the theory that the bank had 
paid one hundred forty one separate checks, each bearing 
forged indorsement. The forger had entered plea guilty 
indictment charging him with forgery these indorse- 
ments, and was serving his sentence the time suit was brought. 
Although the forger had succeeded destroying all but one 
the cancelled vouchers, the drawee bank was able re- 
construct the record; and brought in, third-party defen- 
dants, all the prior indorsers the checks suit. Notice 
the claim forged indorsements had been given well within 
the two-year period. notice any claim forged 
signature had been given; and the time the case was reached 
for trial, more than one year had elapsed after return the 
vouchers. 


thereupon became apparent that the forgery was 
the name, there could cause action against 
the collecting banks guarantors the indorsements. the 
other hand, the drawee bank could well afford join trying 
show that the forgery was the maker’s name, because 
notice had been given such alleged forgery within the 
statutory period. 


The president the plaintiff corporation, whose name ap- 
peared signatory the one check still existence, sub- 
mitted medical affidavit ill health and refused take the 
stand. The forger, brought from prison, testified accord- 
ance with his confession. cross-examination, admitted 
that his modus operandi had been the same throughout—that 
whatever did with respect the one check existence 
had done with all the missing checks. Counsel for the third- 
party defendants thereupon called two qualified handwriting 
experts, whose testimony convinced the jury that, spite 
the forger’s confession and his testimony the contrary, 
had forged the name the maker. Verdict accordingly was 
for all 


Village Farm Barn, Inc. Corn Exchange Bank Trust Co., New York Supreme 
Court, New York County, Clerk’s Index No. Not officially reported. 


7 
l- 
f 
lar 
on, 
ica 


750 THE BANKING LAW JOURNAL 


might argued that case such the one just dis- 
cussed there are two forgeries—one the name and 
one the payee’s name. this were new question, might 
dispose saying that the forger was himself the 
and that since knew that the payee was fictitious, the check 
was payable bearer. need not, however, resort any 
such reasoning, because the United States Supreme Court has 
held that such check comes within the rule applicable 
forged maker’s 


addition the two statutory defenses based upon time 
notification, have the common law rule that negligent con- 
duct the part the drawer may excuse the drawee, the 
drawee has acted good faith and without 
has been said—erroneously think—that the statutory defenses 
based upon delay notification are but codifications the 
common law rule. Without the statutes, there may explana- 
tions why there was delay notification; there may 
showing contributory the Court may pass upon 
the length time within which discovery should have been 
made; and there may finding that actual damage resulted 
from such excuses can avoid the application the 
statutory periods within which notice must given. 


Whether one relies upon statute upon some common 
law rule, care must taken see that the facts actually sup- 
port the defense. There are situations where neither the statute 
nor the rule will apply, because special arrangements between 
banker and depositor. For example, such arrangements may 
provide for delivery the cancelled vouchers someone 
other than the depositor. 


case where local bankruptcy rules required that can- 
celled vouchers returned the Referee Bankruptcy and 
not the Trustee, was held: That the Trustee was the de- 


United States Chase National Bank, 252 U.S. 485. 

Frederic Potts Co. Lafayette National Bank, 269 N.Y. 181, 199 N.E. 50; 
Leather Manufacturers Bank Morgan, 117 U.S. 96; U.S. National Exchange Bank, 
Fed. 163; Annette Chase National Bank, 196 App. Div. (N.Y.) 632; McNeeley 
Co. Bank North America, 221 Pa. St. 588. 

Gutfreund East River National Bank, 251 N.Y. 58; 167 171. 

National Surety Company Bank the Manhattan Company, 252 N.Y. 247, 169 
NE. 372. 


— see 


j 
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positor; that since the cancelled checks were not returned 
him, the return thereof the Referee did not set motion the 
statute relating forged signatures; and that, for the same 
reason, the common law rule requiring examination the state- 
ment and vouchers and notice the bank was not 

Special mention should made forgery cases which 
the Government interested. Once get into the field 
government cases—no matter how thin the edge between them 
and ordinary banking cases—we find that many the rules 
with which are familiar out the window and that the 
federal courts will make their own 

Does someone ask: What about the Erie Railroad Co. 
The answer simple. The Supreme Court has 
held: That the Erie Railroad decision applicable only where 
jurisdiction depends upon diversity citizenship; that 
suit brought upon check issued the United States one 
its agencies, federal law must control; and that “it for the 
federal courts fashion the governing rule law according 
their own 


CONFLICT LAWS 

have hinted the confusion which may arise over con- 
flict laws, let see can clear the matter some 
extent. The following cases provide some the answers. 

check drawn the United States Treasury the order 
veteran World War residing Yugoslavia was sent 
the payee his last known address. had died, but that 
fact was not known the government officials responsible for 
issuing and forwarding the check him. 

due course the check was presented for payment the 
United States, bearing what purported the indorsement 
the payee. was witnessed two persons and bore the 
certificate some local magistrate Yugoslavia the effect 
that the holder the instrument was indeed the payee thereof. 

the trial was established that the laws Yugoslavia 


Maryland Casualty Co. Central Trust Company, 297 N.Y. 294; N.E. 2nd 253. 
Clearfield Trust Co. United States, 318 U.S. 363; National Metropolitan Bank 
United States, 323 U.S. 454. 

US. 64. 

Clearfield Trust Co. United States, supra. 
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(as then effect) provided that innocent transferee acquired 
good title check which had been indorsed, witnessed and 
certified above described, even though the payee had not 
signed his name indorser. these circumstances, was 
held that the laws Yugoslavia prevailed and that the New 
York bank which received the instrument good faith and for 
value acquired good title thereto and could not required 
reimburse the Treasury for the amount 


Another interesting case involving conflict laws arose 
the New York Courts. Illinois corporation had drawn checks 
New York bank. The officers signing the checks believed 
that the payees were persons actually existence, legally en- 
titled the proceeds the instruments. The checks had been 
prepared clerk the depositor’s voucher department, who 
knew that they were based upon ficititious accounts. in- 
tended and did cash them for his own 


The drawer the instruments (Swift Co.) sued the 
drawee bank (Bankers Trust Co.) alleging forgery the 
indorsements. Under Illinois law (minority rule) the checks 
were payable bearer. Under New York law (majority rule) 
any indorsement checks drawn the order fictitious 
payee, not known the drawer fictitious, was forgery. 


The New York Court Appeals held that the validity 
the checks was determined law Illinois, where the 
checks had their inception. Hence the drawee bank was ab- 
solved liability. The Court indicated that the checks 
had had their inception New York, the decision would have 
been 


There inconsistency between the two cases last dis- 
cussed. The Guaranty Trust case dealt with the validity trans- 
fer instrument clearly intended for particular individual, 
but subject negotiation under the laws the country where 
the drawer the check had reason believe that would 
negotiated. The Swift case involved the validity the in- 
strument itself, the intent attributed the drawer the 


United States Guaranty Trust Company, 293 U.S. 340. 
Swift Company Bankers Trust Company, 280 N.Y. N.E. 2nd 992. 


254 
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instrument; and the Court held that the validity the check, 
the scope the order pay and the identity the person 
authorized receive payment were fixed the laws Illinois, 
where the check was issued. 


Out these cases (and others) seems possible evolve 
certain rules governing negotiable instruments which pass from 
one jurisdiction into another: 


check has valid inception until delivery, i.e., until transfer 
possession, actual constructive, from one person another.*? 


The validity check, interpretation the contract and the 
incidents the obligation, are determined the law the place 
where the check issued; but the validity transfer any 
chattel, including negotiable instrument, brought into country 
with the consent the owner, governed the laws that 


Perhaps adoption the Uniform Commercial Code—which 
includes revision the uniform Negotiable Instruments Law 
under the title “Commercial give greater 
degree uniformity than now have. The Commercial 
Code has been substantially adopted least three 
Among other things 


“(1) With respect holder due course person paying 
the instrument good faith indorsement effective when made 
the name the specified payee any the following per- 
sons, their agents confederates: 

“(a) impostor who through the mails otherwise has 
induced the maker drawer issue the instrument him 
his confederate the name the payee; 

“(b) person signing behalf drawer who intends 
the payee have interest the instrument; 

“(c) agent employee the drawer who has supplied him 
with the name the payee intending the latter have such 
interest. 


Irving Trust Co. Leff, 253 N.Y. 359; 171 N.E. 569. See also Uniform Laws 
Annotated, Secs. and 35. 

United States Trust Company, supra; Weissman Banque 
254 N.Y. 488; 173 

Pennsylvania and Also Massachusetts, with minor changes. 

Art. Sec. 404, 
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“(2) Nothing this section shall affect the criminal civil 
liability the person indorsing.” 


The provisions the Negotiable Instruments Law 
admitting the existence and capacity payee would, however, 


“By making, drawing accepting the party admits against 
all subsequent parties including the drawee the existence the 
payee and his then capacity indorse.” 


Here may noted that only one the states which 
follows the minority rule checks payable bearer has 
adopted the Uniform Commercial Needless say, 
adoption the Uniform Commercial Code few states— 
even considerable number not resolve 
the problems arising out conflict laws. Indeed, would 
add the present confusion. 


FORGERY CLAIMS ASSUREDS 
AGAINST THEIR INSURERS 

The average forgery claim presents little issue 
between assured and insurer. Sometimes, however, the insurer 
confronted claim where the assured has sustained loss 
due the wrongful act some third person which does not 
fit exactly into any the risks contemplated the under- 
writers. strained construction, might termed “forgery”; 
and claim filed that basis. Here must keep mind 
the difficulty agreeing upon comprehensive definition 
the word and must remember that some the 
definitions are very broad. 

Let assume that the assured the obligee under 
Bankers’ Blanket Bond, Standard Among the insuring 
clauses, find coverage for: Loss through employee dis- 
honesty (Clause A), loss through robbery, etc., premises 
(Clause B), loss through robbery, etc., transit (Clause C), 
loss through forgery alteration certain specified instru- 
ments (Clause and loss through forged securities herein- 


Article Sec. 418 
Massachusetts. 
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after discussed (Clause The bond specifically states that 
does not cover: 


“(a) Any loss effected directly indirectly means 
forgery, except when covered Insuring Clause (A), (D), (E), 
(F) (G).” 

“(d) Any loss the result the complete partial non-pay- 
ment default upon any loan made obtained from the 
Insured, whether procured good faith through trick, artifice, 
fraud false pretenses, except when covered Insuring Clause 
(A), (D) (E).” 


Suppose have case where the loss obviously not 
assured presents claim under insuring Clause which reads 
(in part) follows: 


“Any loss through the insured’s having given any value, 
extended any credit the faith of, otherwise acted upon 
any securities, documents other written instruments which prove 
have been counterfeited forged the signature any 
maker the signature any person signing any other 
capacity 


Please note the language insuring Clause limiting the 
words “counterfeited forged” the signature any maker 
other person signing any other capacity. These words did 
not get into the policy through mere chance. They were put 
there deliberately, effort correct interpretation 
the coverage granted somewhat similar insuring clause 
earlier that case, the defendant had issued 
policy which insured against loss: 


through transferring paying any money funds 
transferring delivering any securities establishing any credit 
the faith forged altered written instuctions advices from 
any customer from any banking institution, not including tele- 
graphic, cable, radio teletype instructions advices.” 
Clauses and are not necessary for this discussion. They relate respectively 
U.S. Savings Bonds and counterfeit currency. 


Provident Trust Co. National Surety Corporation, Fed. Sup. 514; affd 138 
252; cert. denied, 321 U.S. 790. 
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The policy expressly excluded “any loss effected directly 
indirectly means forgery, except when covered in- 
suring clause (A) (D)” and further excluded “any loss re- 
sulting from any loan made the Insured any the 
Employees whether authorized unauthorized, except when 
covered insuring clause (A)”. 


the trial, was shown that the plaintiff had made loan 
the security certain warehouse receipts, which represented 
that quantity liquor, worth more than the amount the 
loan, was storage. These receipts were signed the officers 
the warehouse company; but actually the quantity liquor 
storage was much less than was stated the receipts, and 
what there was was encumbered prior liens. The U.S. 
Court Appeals for the Third Circuit affirmed judgment 
the District Court favor plaintiff, the authority 
Pennsylvania criminal 


“Under the above case, the making the false statements 
the warehouse receipts forgery Pennsylvania, even though the 
signatures the same were not actually forged.” 


the light this decision, the language insuring Clause 
was changed provide—as now does—coverage writ- 
ten instruments “counterfeited forged the signature 
the maker the signature any person signing any 
other capacity ...” This, was thought, would end any mis- 
understanding ambiguity the clause question; but later 
experience has proved that that not true. 


mention few—but shall not attempt enumerate all 
—of the cases which the Courts have arrived decisions not 
keeping with the thoughts the draughtsmen Clause (E) 
now revised. One such case—Durand Bank 
tried the U.S. District Court Wisconsin. Both the trial 
judge and the U.S. Court Appeals (Seventh Circuit) felt 
that the word “forged” should interpreted accordance with 
the law Wisconsin and accordance with the Quick Service 
Biles Commonwealth, Pa. 529. 


Security Bank Durand Fidelity Casualty Co. N.Y., 145 F.Su 
667; 246 Fed. 582. 


oe 
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case—an earlier decision the federal courts the same 

deal with the Quick Service case only because its in- 
fluence the Durand Bank decision. arose under different 
form bond, although liability depended upon proof that the 
signature the insured had been forged. The Courts held that 
the acts office manager signing his own name 
purported signatory the corporation check fraudulently 
prepared him, violation the limited authority which 
possessed, amounted forgery the corporate signa- 
ture. Prior the Durand Bank decision, the Quick Service case 
had been characterized the United States Court Appeals 
for the Second Circuit representing the minority 


the Durand Bank case, plaintiff had loaned money 
corporate borrower against assignments invoices purporting 
show sales customers. These invoices did not represent 
merchandise actually sold. The only signatures involved were 
the signatures the president the assignments— 
and these signatures were conceded genuine. also was 
conceded that the representations the president 
were made plaintiff for the purpose defrauding it. 


this situation, defendant argued that there was forgery 
the maker’s signature. Plaintiff argued that forgery not 
confined the false writing another’s name, that the essence 
the crime deceit and falsity, which can accomplished 
making man’s own act appear valid when fact 


false. 


The trial Judge granted judgment for the plaintiff. 
appeal, the Court Appeals (Seventh Circuit) quoted the 
language Clause the bond and said that the controversy 
centered around the meaning the words “forged the 
Having defined the issue, the Court affirmed 
the judgment below the authority the definition forgery 
the Wisconsin statutes and the same earlier decision 


Service Box Co. Inc. St. Paul Mercury Indemnity Co. St. Paul, 
15. 

Fitzgibbon Boiler Co. Employers Liability Assurance Corp., Ltd., 105 Fed. 
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the Quick Service case. There was some discussion the 
authority, but the Court said: “The decisive factor here 
the falsity the invoices, not Koren’s power bind his princi- 
pal.” 

find difficult perceive the connection between the 
Quick Service decision and the Durand Bank decision. They 
involved different types coverage and different forms in- 
struments. the Quick Service case office manager 
undertook sign checks which were beyond his limited author- 
ity. the Durand Bank case the president the corporate 
borrower had full authority put the signature the corpora- 
tion the assignments. Whatever the validity the invoices 
covered the assignments, the possibility that the president 
may have been guilty forgery the generic sense, there ap- 
pears basis for the conclusion that any document was forged 
the signature the maker. Nevertheless, the Durand 
Bank case now appears have assumed the role “leading 
case’, and being liberally cited. 

The Durand Bank case was cited recently case now 
pending before the 19th Judicial District Court, Parish East 
Baton Rouge, Defendant insurer moved dis- 
miss complaint the ground cause action. certain 
individual had borrowed money from plaintiff. The borrower 
gave the bank his notes, which were attached fictitious in- 
voices. Not only were the fictitious invoices attached the 
notes, but they were specifically described the notes hav- 
ing been deposited collateral. The question posed defend- 
motion was this: these facts state cause action 
under Clause the bond? 


The motion dismiss was denied the authority the 
Durand Bank case, which the Court described “interpreting 
the identical clause the bonds which plaintiff seeks re- 
covery herein almost analogous set facts.” 

realize that the decision motion addressed 
pleading (unless results final judgment) not matter 
great importance. Since the Shreveport Bank case remains 


Commercial National Bank Shreveport U.S. Fidelity Guaranty Co., motion 
decided 1958. Not officially reported. 
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the correctness the Court’s decision. do, however, 
point out that the case differs radically from the Quick Service 
case and the Durand Bank case, that the borrower the 
Shreveport Bank case was individual. Hence there could 
question authorization agency. 


The latest and perhaps the most important all the cases 
dealing with Clause the decision United States Court 
Appeals (Third Circuit) the Fidelity Trust that 
case, the District Court granted motion for summary 
judgment substantial amount. The facts follow the familiar 
pattern, but the opinion shows different approach. 


corporate borrower submitted the plaintiff notes signed 
the president, secured written assignments 
accounts receivable, each signed the president 
its vice-president. The accounts receivable were fictitious. 
The borrower became insolvent; and plaintiff sued, claiming 
that its loss was covered Clause the bond. 

The District Court held that since “the signatures the 
assignments were genuine and the invoices required signa- 
ture the phrase ‘forged signature’ does not apply.” 
But, added the Court, “the issue thus resolves itself into the 
question whether not the invoices involved may properly 
termed ‘counterfeited’ within the meaning the bond.” 

The District Judge then discussed the word “counterfeit” 
appears various dictionaries, drew certain inferences 
from the use the word other parts the bond and ordered 
judgment favor the plaintiff. Such determination seems 
based upon these two sentences from the opinion: 


“This Court the opinion that the invoices question were 
‘counterfeited written instruments’ according the meaning the 
term the parties intended bound Clause (E) 
the indemnity bond. conclude otherwise would give 
effect whatever the use the word 


With respect the word “counterfeited”, the District Judge 


Fidelity Trust Company American Surety Company New York, argued June 
1959, opinion filed June 23, 1959, not yet officially reported. 


lm 
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apparently disregarded the modifying phrase “as the signa- 
ture any and treated the word “counterfeited” 
stood alone and unmodified. The absence comma 
other punctuation mark after “counterfeited” would seem 
forbid this construction. 

Affirming the judgment the District Court, the Court 
Appeals (Third Circuit) based its decision upon the word 
“counterfeited” and said: 


“Argument for the surety companies urges the point that the word 
‘or’ between the word ‘counterfeited’ and the word ‘forged’ in- 
dicates the use different terms express the same thing. 
That means, necessarily, that the word ‘counterfeited’ could just 
well left out for adds nothing the term ‘forged.’” 


Emphasizing that the form was offered contract 
large professional surety companies “who certainly know what 
they are doing”, the Court held that was not unfair interpret 
the document treating the word “counterfeited” meaning 
something other than the word “forged”. stressed the fact 
that the very term “blanket bond” indicates that the coverage 
wide. 

Again, the Court did not discuss specifically the question 
whether the words “as the signature any maker” were 
intended modify the word “counterfeited”. setting 
table, however, the various items which protection was 
given, the opinion made evident that one section the 
coverage was treated ending with the word “counterfeited” 
and that the phrase “as the signature any maker” was not 
considered modification that word. 

Let noted that the Durand and Shreveport cases made 
attempt separate the word “counterfeited” from the 
modifying phrase “as the signature any maker.” Thus, the 
Fidelity case shows new approach construing Clause 
The opinion the District Judge cites the Durand Bank 
case, without showing how applicable the theory upon 
which his opinion rests. does not cite the Quick Service case. 


The opinion the Court Appeals does not cite either the 


Quick Service case the Durand Bank case. 
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Since well may that some insurer will elect litigate 
novo other jurisdictions cases with facts similar those 
the Fidelity Trust case, may not amiss suggest several 
respects which other courts may differ from that decision. 
First, not necessarily true that the use two separate words 
such “counterfeited” and “forged” was intended either the 
insurer the assured specify separate types coverage. 
Legal forms, such leases, wills, assignments and ordinary 
contracts, abound phrases where several words substan- 
tially the same meaning are employed; yet such words are not 
interpreted extending the meaning intended the parties. 
Second, the word “counterfeited” generally connotes simula- 
tion, and normally not used contracting parties include 
situations where the fraud extrinsic the instrument. Third, 
the label “Blanket Bond” should not enlarge the coverage 
the specific provisions the instrument. The words “Blanket 
Bond” are not synonymous with “All Risk Bond”. The label 
intended only mean that coverage against various risks 
included one instrument rather than several instruments. 
Lastly, already suggested, the punctuation—or absence 
punctuation—in Clause appears make grammatically 
impossible divorce the word “counterfeited” from the limit- 
ing phrase “as the signature any maker”. These are 
matters which other courts may well willing consider. 


How far are the courts going imposing liability upon 
insurers situations which never were intended covered? 
Some eight years ago case came before the New York Supreme 
Court. The facts were practically identical with the facts the 
Durand Bank and Fidelity Trust cases. The Court granted 
defendant’s motion dismiss much the complaint at- 
tempted bring those facts within the coverage Clause 


the Durand Bank case, the Court Appeals referred 
its decision expressing minority view. hoped 
that the construction placed upon the policy the Courts 
Appeals for the Third and Seventh Circuits will limited 
those jurdisdictions and that the courts other circuits 


Exchange Bank Fidelity Casualty Co. New York, N.Y. Law 
Journal, Jan. 1951, not officially reported. 
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will follow the decision the New York Supreme Court the 
Pennsylvania Exchange Bank case. 

The cases discussed are some the most recent which have 
been decided against insurers. course, should noted 
that the assured not always successful obtaining strained 
construction the 

Perhaps the difficulty these cases lies the word “forgery” 
itself, which has many meanings that almost impossible 
find comprehensive definition. may that the simplest 
way solving this difficulty would omit such words 
“forged” and “counterfeited”, and try spell out the nature 
the risk against which coverage granted. feel certain 
that the insurers and those who purchase their policies— 
especially the bankers who purchase Blanket Bond Form 24— 
can sit down together and arrive some solution what now 
appears very difficult problem. 

Fitzgibbons Boiler Co. Employees Liability Assurance Corp., Ltd., supra; 


Pasadena Investment Co. Peerless Casualty Co., 132 Cal. App. 328; 282 Pac. 
Torrance Nat. Bank Aetna Surety Co., 251 Fed. 666. 


BANKING DECISIONS 


this department are published each month all the important decisions 
the Federal and State Courts involving questions pertaining the 
law banking and negotiable instruments. The experiences they disclose deserve 


careful attention and study bankers, bank counsel, the depositor 
and the bank student seeking advancement. 


Blanket Bond Forgery Clause Does Not Cover 
Forged Balance Sheet Letter 


bank participated loan and doing relied part 
accountant’s letter and balance sheet pertaining the 
status the finances. fact, the letter and the 
balance sheet were false and the purported signature the 
accountant the letter was not made him with his 
authority. seeking recover from its insurer for the loss in- 
curred the loan, the bank relied provision its blanket 
bond which pertained “any loss through the Insured’s having, 
good faith and the course business given any value 

written instruments which prove have been counterfeited 

capacity.” 

The court ruled against the bank. construed the quoted 
clause the indemnity bond cover only writings made and 
executed the expression some act, contract proceeding, 
despite the catch-all phrase the quoted provision regarding 
“other written instruments”. Also pointed out that the bond 
was not intended cover all forged counterfeit writings 
but only those specified the terms the contract with the 
bank. Rockland-Atlas National Bank Boston Massachusetts 
Bonding Insurance Co., Supreme Judicial Court Mass- 
achusetts, 157 N.E.2d 239. The opinion the court 
follows: 


WHITTEMORE, J.—This action “Bankers Blanket Bond Stan- 


similar decisions see Digest (Fifth Edition) 1484. 
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dard Form No. 24” was reserved and reported the judge the 
Superior Court the pleadings and case stated. 

May 10, 1954, one Morrison, officer Guaranty Trust Com- 
pany Waltham (Guaranty), telephone officer the plaintiff 
asked “to participate the extent one hundred per cent loan 
$25,000 made Guaranty Nashua Sales Co., Inc.” (Nashua). 
Morrison said that Nashua’s financial condition warranted the making 
the loan and that had financial statement Nashua certified 
certified public accountant. read the figures which said 
were contained the balance sheet. The officer, relying upon 
the representations, said that would participate the loan the 
extent one hundred per cent, being understood the parties from 
the prior course dealings between them that the plaintiff would 
participate only upon receipt of, and opportunity examine, the 
papers referred copies thereof. 

the same day, May 10, 1954, Guaranty made loan $25,000 
Nashua evidenced demand note and completed the loan crediting 
$25,000 Nashua’s account. Morrison then mailed the plaintiff 
participation certificate and accurate typewritten copies the writings 
which had referred to, that is, purported balance sheet and profit 
and loss statement Nashua, and purported letter from certified 
public accountant stating that had made examination and that 
the statement assets and liabilities his opinion presented fairly 
Nashua’s position. The plaintiff, its officer, May 13, 1954, received 
and examined the copies and, finding them accord with the representa- 
tions, and relying upon the information them and believing that the 
copies were existing authentic financial statement and account- 
ant’s letter, credited Guaranty’s account with $25,000. The statement 
and the letter were false, and the purported signature the accountant 
was not made him with his authority. The officer who acted far 
the plaintiff was not familiar with the accountant’s signature. Morrison 
and officer Nashua were indicted and convicted “in connection 
with this transaction for stealing the property Guaranty” and for 
other unrelated offences. 

The loan participation certificate was nonnegotiable and provided that 
Guaranty, except for its obligation make distribution thereunder, 
should free from liability account the participation. 

The plaintiff makes argument for loss “Property” under clause 
(B) the bond, but its chief reliance clause and, specifically, 
the words italicized the marginal quotation. 

Clause (E) one seven clauses stating losses covered. The other 
clauses provide coverage (in rough summary except clause 
“Securities 

“(E) Any loss through the Insured’s having, good faith and the course 
business, whether for its own account for the account others, any repre- 
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follows: Clause (A) (entitled “Fidelity”), “Any loss through any dis- 
honest, fraudulent criminal act any the Employees, committed 
anywhere and whether committed alone collusion with others, 
including loss Property through any such act any the Employees”; 
clause (B) (“On Premises”), loss “Property” defined, through 
stated causes, broadly stated, “while lodged deposited within any 
offices premises,” with certain premises excluded, and loss 
damage offices, equipment and supplies from stated causes; clause 
(C) (“In Transit”), loss “Property”, transit through causes broadly 
stated, and with certain exceptions; clause (D) (“Forgery Alteration” 
forgery alteration checks and other specified writings kinds used 
property, and promissory notes; clause (F) (“Redemption United 
States Savings Bonds”) and clause (G) (“Counterfeit Currency” losses 
kinds somewhat suggested the titles. 


There are number express exclusions including “Any loss 
effected directly indirectly means forgery, except when covered 
Insuring Clause (A), (D), (E), (F) (G),” and (1(d)) “Any 
loss the result the complete partial non-payment default upon 
any loan made obtained from the Insured, whether procured good 
faith through trick, artifice, fraud false pretenses, except when 
covered Insuring Clause (A), (D) (E).” 

rule that exclusion 1(a) disposes the possible claim for loss 
“Property” under clause (B). Forgery common law crime. See 
Commonwealth Ayer, Cush. 150, Mass. 150; Commonwealth 
Hinds, 101 Mass. 209; Commonwealth Dallinger, 118 Mass. 489, 441; 
Commonwealth Dunleay, 157 Mass. 386, 387, N.E. 356; Quick 


sentative, fiduciary, agency any other capacity, either gratuitously otherwise, 
purchased otherwise acquired, accepted received, sold delivered, 
given any value, extended any credit assumed any liability, the faith of, 
otherwise acted upon any securities, documents other written instruments which 
prove have been counterfeited forged the signature any maker, drawer, 
issuer, endorser, assignor, lessee, transfer agent registrar, acceptor, surety 
guarantor the any person signing any other capacity, raised 
otherwise altered lost stolen, through the Insured’s having, good faith 
and the course business, guaranteed writing witnessed any signatures, 
whether for valuable consideration not and whether not such guaranteeing 
witnessing ultra vires the Insured, upon any transfers, assignments, bills sale, 
powers attorney, guarantees, endorsements other documents upon connec- 
tion with any securities, other written instruments and which pass 
pass title such securities, obligations other written instruments; 
Excluding, However, any loss through Forgery Alteration of, any checks, 
drafts, acceptances, withdrawal orders receipts for the withdrawal funds 
Property, certificates letters credit, warrants, money orders orders 
upon public treasuries; and excluding, further, any loss specified subdivisions (1) 
and (2) Insuring Clause (D) printed this bond, whether not any amount 
applicable under this bond Insuring Clause (D) [emphasis sup- 
plied]. 
“Mechanically reproduced facsimile signatures are treated the same hand- 
written signatures.” 


| 
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Service Box Co. Inc. St. Paul Mercury Indem. Co., Cir. F.2d 
15, 16—17; Security Nat. Bank Durand Fidelity Cas. Co., Cir., 
246 F.2d 582, 586. There suggestion that word here used only 
refer those acts which may come within stautory definition 
forgery the particular jurisdiction where the act occurs. See G.L. 
267, Granting that the plaintiff acted part because Morrison’s 
oral misrepresentation, and assuming that the false financial statement 
had some inducing effect apart from the forged letter, remains the 
fact that the loss was “effected directly indirectly means of” that 
forged letter. The requirement not that the loss effected exclusively 
forgery. follows that recovery can had, all, only under 
clause (E), for clauses (A), (D), (F) and (G) are plainly inapplic- 

turn the construction the critical words clause (E): “Any 
loss through the Insured’s having, good faith and the course 


documents other written instruments which prove have been 
capacity.” 


rule that forgery for purposes clause (E) has the same broad 
meaning that has exclusion 1(a). assume that the plaintiff acted 
the faith the purported originals even though officer agent 
examined them. The case then turns the construction the words 
“documents other written instruments.” 

While “documents” and, imprecise usage, “instruments” may 
appropriate context mean almost any none the signs within 
clause (E) which appears either first more careful reading 
the clause shows that this such context. The title “Securities,” 
although not controlling against plain textual showing the contrary, 
suggests that clause (E) dealing with “securities and writings some- 
thing like securities” and speak against intention encompass all 
writings all formal writings. See Charles Hosmer, Inc. Common- 
wealth, 302 Mass. 495, 501, N.E.2d 800; Baruffaldi Contributory 
Retirement Appeal Bd., Mass. 150 N.E.2d 269; Commissioner 
Corps. Taxation Chilton Club, 318 Mass. 285, 292, N.E.2d 335. 
some significance also that would have been simple matter 


2See for cases broadly construing clause (B), notwithstanding the suggestions 
the bond that losses there referred are tangible property lost “On Premises,” 
Hartford Acc. Indem. Co. Federal Deposit Ins. Corp., Cir., 204 F.2d 933; 
Fidelity Cas. Co. New York Bank Altenburg, Cir., 216 F.2d 294, cer- 
tiorari denied 348 U.S. 952, S.Ct. 440, L.Ed. 744; National Bank Paulding 
Fidelity Cas. Co., D.C., 131 F.Supp. 121; Johnstown Bank American Sur. 
Co., App.Div.2d 174 N.Y.S.2d 385. 

dictionary definition “document” cited the plaintiff is: “An original 
official paper relied upon the basis, proof, support anything else; —in its 
most extended sense, including any writing, book, other instrument conveying 
information”. (Emphasis 
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have added the words “or acted upon any formal official written assur- 
ance” “upon certified financial statement” such coverage was 
intended. 

Reading more closely, find indication the kind writings 
intended dealt with the enumeration the category signers 
whose signatures may forged. The language is: “forged the 
signature any maker, drawer, issuer, endorser, assignor, lessee, transfer 
agent registrar, acceptor, surety guarantor the signature 
any person signing any other familiar canon 
construction the closing catch-all phrase means: “in any other [similar] 
capacity.” Marrs Barbeau, 336 Mass 416, 420, 146 N.E.2d 353. This 
enumeration and the other signs just noticed speak, think, the 
kind writings described the dictionary definition “instruments” 
which both parties cite their briefs: writing, made and executed 
the expression some act, contract, proceeding, deed, writ, 
etc.” This tends confirm the implication the order which the 
words appear that the concluding word “instruments” the key word 
for the construction the phrase. 

“Instruments” used again clause (E) the statement further 
coverage but even more restricted sense. “Documents” also 
again used but way that shows that takes its meaning from the 
words with which used. This further purpose clause (E) (see 
marginal quotation the clause (supra) cover losses through 
having “guaranteed writing witnessed any signatures 
obligations other written .instruments”. 
“Instruments” appears this point used with the restricted 
meaning chose action the kind which title usually 
transferred writing, while “documents” designates writing opera- 
tive pass title “instruments.” There nothing this further use 
the words clause (E) broaden their meaning the phrase 
are construing. 

conclude therefore that the meaning the phrase “securities, 
documents other written instruments,” least far clause (E) 
shows, not broader meaning than the dictionary definition “in- 
struments” above set out. 

this construction the progression meaning the phrase 
natural one, whereas “documents” had meaning broad “any 
formal writing” (as the plaintiff contends) there would occasion 
specify “instruments.” The use the word “other” shows that, what- 
ever “documents” are, they are included within the meaning “instru- 
ments.” Giving “documents” limited meaning gives sense the closing 
catch-all, “other written instruments,” which, presumably, states the 
extent the coverage. The defendant points the commercial meaning 
“documents” (see the dictionary definition the word commercial 


5 
1- 
r- 
its 


768 THE BANKING LAW JOURNAL 


usage, and see G.L. 255A, repealed St.1957, 765, and 
106, (e), added St. 1957, c:765, §1) meaning en- 
compassed within that “instruments” the sense think shown 
the phrase. need not pause determine what other such mean- 
ings there may the precise scope either word. enough that 
nothing within clause (E) shows meaning broader than “securities, 
documents other written instruments [that is, writings executed 
the expression some act, contract proceeding].” 

The plaintiff urges, however, that the general purpose the bond 
shows that wider meaning intended and that may recognize 
this giving “documents” its “natural” meaning indicated the 
dictionary definition quoted marginally, supra, and construing the 
phrase broad enough include the certified balance sheet writ- 
ing formal official character such commonly intended 
relied commercial transactions. The plaintiff asks why the forgery 
few types writings among those often relied bankers the 
course their business should excluded particularly from blanket 
bond. The bond, however, does not purport cover all losses (see 
National Bank Burlington Fidelity Cas. Co., Cir., 125 F.2d 920, 
924, 140 A.L.R. 694); did, the entire coverage could have been 
written the short and exclusive terms which the fidelity 
employees covered clause (A). That there large exclusion 
from general coverage shown exclusion (d). assume that 
the transaction was purchase and not loan that the exclusion 
losses loans, even procured fraud, not terms applicable. 
But lending large part bank’s business, and losses due fraud 
are plainly not blanketed this bond. Only those losses from fraud are 
covered which are within the broadly specified terms clause (A) 
(fidelity employees) the more precisely specified terms other 
clauses. 

The plaintiff points also the definition “Property” elsewhere 
the bond where these words occur: “and assignments such policies, 
mortgages and instruments, and other valuable papers and documents, 
and all other instruments similar the nature the foregoing .”. 
(Emphasis supplied.) assume that the bond here uses “documents” 
meaning least broad “other valuable papers.” its first 
use, “instruments” here appears speak limited category writings. 
its second position, may only reference back the meaning 
the word first used, but assume that may used sense 
least broad “documents.” This showing that the word “docu- 
ments,” and perhaps the word “instruments,” has been used elsewhere 
the bond designate any valuable writing would significant clause 
(E) only there was indication that the words are used the same 
meaning throughout the bond (see Clark State St. Trust Co., 270 Mass. 
140, 151, 169 N.E. 897) that broad meaning intended clause 
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(E). Neither requirement met. see that neither word used 
throughout the bond with the same meaning. The point emphasized 
that the meaning these often chameleon like words must come from 
the immediate context. The structure and purpose the bond confirm 
that within clause (E) that must find what the words “securities, 
documents other written instruments” mean. There basis for 
straining the construction the phrase beyond the contextual showing 
clause (E) and rule therefore that the meaning does not include 
the certified balance sheet which the plaintiff relied. 


Judgment for the defendant. 


Maker Note Must Prove the Holder Had 
Notice Defect 


Another “home improvement” case has been decided 
the California courts. The defendant, maker note which 
was cover repairs her residence, executed the note and 
signed certificate completion the same time. the 
same day the note was sold plaintiff whom the certificate 
completion was presented. When the plaintiff had bring 
suit the note, defendant-maker was permitted the trial 
court testify that the payee the note had not completed the 
work contracted for. The trial court ruled for the defendant. 

appeal that decision was reversed. The appellate court 
ruled that the record did not reveal any evidence showing that 
the plaintiff knew before taking the note that the work had not 
been completed. Since the purchase the note was before 
maturity, for value and good faith, plaintiff was holder 
due course and such could prevail over the maker. Mann 
Andrus, District Court Appeal, California, 337 P.2d 473. 
The opinion the court follows: 


similar decisions see Digest (Fifth Edition) 660. 


770 THE BANKING LAW JOURNAL 


FOURT, J.—This appeal from judgment favor the defen- 
dant action based upon promissory note. 

action was brought the plaintiff against the defendant 
promissory note, dated December 14, 1955, providing substance that 
the defendant would pay the Central Home Improvement Company, 
order, the sum $486.36, thirty-six consecutive monthly install- 
ments $13.51; the first installment payable January 25, 1956, the 
balance the installments paid the same date each month 
thereafter. was also provided that attorney’s fees would payable 
the note was placed the hands attorney for collection after matur- 
ity, and was further provided that installment was not paid when 
the same became due, the entire balance could become due and payable 
the option the holder the note. 

December 1955, the defendant entered into written contract 
with Central Home Improvement Company, which contract provided 
for certain repairs made that company upon the premises 
the defendant. The contract provided that the labor and materials 
were cost $350 and financed for thirty-six months 
installments $13.51 each—the first payment made January 25, 
1956). was set forth that the above monthly payment included carry- 
ing charges and time-price differential for the term the contract. 
The contract also set forth that the contractor was granted lien 
the real property security for the faithful performance the obliga- 
tions the owner under the contract. The contract contained 
acknowledgment that appellant subscribed the same and 
edged that she had executed December 1955. promissory note 
(the note controversy this case), bearing date December 14, 
1955, was delivered the defendant Central Home Improvement 
Company, and the latter Company sold and transferred the plaintiff 
herein the same day was made, namely December 14, 1955, for 
valuable consideration. The note set forth its face that December 
14, 1955, Mary Ellen Andrus appeared before named notary public 
and acknowledged that she executed the same. The defendant signed 
certificate completion, dated December 14, 1955, which was pre- 
sented the plaintiff before the purchase the promissory note. This 
certificate, among other things, referred the credit application the 
appellant dated December 1955, and was set forth “that all articles 
and materials have been furnished and installed and the work satisfac- 
torily completed premises indicated,” and that “any holder the 
promissory note given therefor does not guarantee the material 
workmanship nor inspect the work performed.” was also noted 
bold black print opposite the space provided for signature, “Notice 
Maker—Do Not Sign this certificate until you are satisfied that the dealer 
has carried out his obligations you and that the work the materials 
have been satisfactorily completed delivered.” 


{ 
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The certificate also contained, part, acknowledgment which set 
forth that December 14, 1955, Mary Ellen Andrus, known the 
named notary public, appeared before him and acknowledged that she 
executed the same. 

The court, over the objection the plaintiff, permitted the defen- 
dant introduce evidence the effect that the work contracted 
done upon her premises under the contract had not been completed. 

The trial court made findings that about December 1955, the 
defendant entered into the contract question with Central Home 
Improvement Company, according the terms which the Company 
agreed furnish the defendant certain labor and materials im- 
provements the real property the defendant, and that said improve- 
ments were not made the assignor. The court also found 
that was true that about December 1955, the Central Home 
Improvement Company sold and endorsed and delivered the note 
the plaintiff; that was true that the plaintiff knew the note was the 
consideration for the performance the terms the contract between 
assignor and the defendant, and knew that the time ac- 
quired the note that the work called for had not been done; that the 
plaintiff did not upon the premises and inspect the same; that was 
true that the plaintiff was not bona fide purchaser for value, nor was 
holder due course. The court then concluded that the plaintiff 
should take nothing reason his action. 

The plaintiff-appellant contends, (1) that was holder due 
course the promissory note question; (2) that want failure 
consideration does not constitute defense the action; 
that the evidence does not support the findings the court the effect 
that the plaintiff was the purchaser the note with notice defendant’s 
equities. 

The appellant has filed brief this case and has complied with 
the rules appeal. 

After due and proper notice, the defendant-respondent has neglected 
refused file brief, and pursuant Rule 17(b) the Rules 
Appeal, the matter now stands submitted for decision the record, 
and the appellant’s opening brief. Under the last mentioned rule 
this Court may “accept true the statement facts the 
opening brief.” 

Where the respondent does not file any brief are under 
duty look the law, nor are required make any search for 
evidence. Crofts Anderson Petersen Construction Co., 180 
Cal.App.2d 790, 279 P.2d 828. feel that have course open 
except accept true the statement facts the appellant’s open- 
ing brief. MacGregor Kawaoka, Cal.App.2d 407, 282 P.2d 130. 
Further, may assume, apparently correct this case, that the 
respondent has abandoned any attempt support the judgment, and 
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may also assume that the points made the appellant are 
meritorious. Cravens Coghlan, 154 Cal.App.2d 215, 315 P.2d 910; 
Postin Griggs, Cal.App.2d 147, 151 P.2d 887; Cal.Jur.2d 334, 496. 

The promissory note this case was complete and regular its 
face, the plaintiff purchased the note before was overdue, good 
faith and for value. The appellant makes the point that there was 
evidence sustain the finding the court that the time the note 
was negotiated the plaintiff had notice any infirmity. reading 
the record convinces that the appellant correct his contention. 
There was evidence that the note had previously been dishonored, 
such the fact. 

Section 3138, Civil Code, provides follows: 

holder due course holds the instrument free from any defect 
title prior parties, and free from defenses available prior parties 
among themselves, and may enforce payment the instrument for the 
full amount thereof against all parties liable thereon.” 

Civil Code section 3140 and 3126 are also pertinent and are quoted 
here: 

course; but when shown that the title any person who has 
negotiated the instrument was defective, the burden the holder 
prove that some person under whom claims acquired the 
title holder due course. But the last-mentioned rule does not apply 
favor party who became bound the instrument prior the 
acquisition such defective title.” 

where indorsement bears date after the maturity 
the instrument, every negotiation deemed prima facie have 
been effected before the instrument was overdue.” 

The burden the defendant prove that the plaintiff took the 
note with notice the defendant’s equities. Goodale Thorn, 199 Cal. 
807, 249 11; Tilden Lumber Mill Co. Bacon Land Co., 116 Cal. 
App. 689, P.2d 350. 

The acquisition the plaintiff the information concerning the in- 
firmities, any, the instrument after the time purchase does not 
affect his status holder due course. Goodale Thorn, supra. 

There was testimony this case show that the transaction 
was other than honestly conceived and concluded without collusion, fraud 
knowledge fraud, and without any intent assist design which 
was fraudulent unlawful. 

one has referred any testimony the record the effect 
that the plaintiff had any actual knowledge any defect defects. 
Mere suspicion not ordinarily enough, but this case not even 
suspicious circumstance was shown. inquiry was invited from the 
face the documents. 


j 
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“Notice holder that note was given consideration 
executory agreement the payee which has not yet been performed 
does not deprive the indorsee the character holder due course, 
unless also has notice breach the agreement. Where note 
bill disposed for valuable consideration the holder not bound 
inquire whether the indorser has performed will able per- 
form the agreement into which has entered, long there nothing 
suspicious out the usual course business the circumstances 
attending its issue.” Cal.Jur.2d, 85, pp. 409—410; see also, Splivallo 
Patten, Cal. 138; Flood Petry, 165 Cal. 309, 182 256, 
861. 


true that “The rule appears settled that mere want 
consideration does not operate throw upon the holder the burden 
proving that one under whom claims acquired the title 
holder due course, Section Civil Code, defining defective 
title, does not include want failure consideration.” Tilden Lumber 
Mill Co. Bacon Land Co., supra, 116 Cal.App. 689, P.2d 
352. 


Civil Code section 3105 provides follows: 


“Every negotiable instrument deemed prima facie have been 
issue for valuable consideration; and every person whose signature 


appears thereon have become party thereto for value.” 


Defenses between the original parties, such lack consideration, 
are usually not available defenses against holder due course. 
Ingold Daly Bank Trust Co., 101 Cal.App. 579, 281 1075, and 
evidence want consideration the maker irrelevant against 
holder due course. Jones Evans, Cal.App. 88, 92, 


The finding the trial court the effect that the plaintiff knew 
the time got the note that the work called for under the contract had 
not been done, was not supported the evidence and was, reality, 
but conclusion. See, Ingold Daly Bank Trust Co., supra, 101 
Cal.App. 579, 585, 281 1075. 


may well true that the time-differential cost this matter 
close being outrageous, but that matter which should under the 
circumstances, attract the attention the legislature the end 
that laws adopted stop such practices. This court can nothing 
about it. 


The judgment reversed. 
WHITE, J., and LILLIE, J., concur. 
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Bank Held Not Liable Payee-Indorser 
Checks 


suit having many other issues, the plaintiff, Ross and 
Ross, alleged that bank had wrongfully refused payment 
two checks which the bank had issued favor 
plaintiff and which the latter had negotiated Fischbein 
Advertising Agency. When the bank refused payment 
Fischbein because attachment proceedings had been brought 
against Ross, Fischbein brought suit against the bank and re- 
covered the amount the checks. Subsequently Ross brought 
this suit against the bank and others alleging that the wrong- 
ful non-payment the checks the defendants, acting concert 
and with malicious intent, injured plaintiffs “good name, fame 
and reputation.” 

The court ruled favor the bank and the other defen- 
dants. reasoned that cashier’s check the primary respon- 
sibility the issuing bank and when such bank refuses pay- 
ment, which cannot legally Virginia, injuring only 
its own reputation and credit and not that the payee-indorser 
whose credit and resources are longer primarily involved 
once the check negotiated. Ross and Ross Peck 
Iron Metal Co., Inc. and American National Bank Ports- 
mouth, Virginia, United States Court Appeals, Fourth Circuit, 
264 F.2d 262. portion the court’s opinion follows: 


BOREMAN, D.J.—This appeal from order the District 
Court granting defendants’ motion for summary judgment. 

Ross Ross, individually and partners and operating cor- 
porate name, are engaged the business auctioneering; they will 
referred “Ross”. May 15, 1954, Peck Iron Metal Company, 
Inc., one the defendants below and hereinafter referred “Peck”, 
filed its petition for attachment the Circuit Court the City 
Portsmouth, Virginia, against Ross, principal defendant, and several 
others co-defendants. The grounds for the attachment, set forth 
the petition, were that Ross was non-resident the State Virginia, 
and that Ross had estate debts owing within the City Ports- 
mouth, Virginia. The petition for attachment alleged that Ross was 


similar decisions see Digest (Fifth Edition) 277. 
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indebted Peck the amount $45,000 for certain merchandise sold 
Ross and belonging Peck; that Ross failed and refused pay Peck 
the amount due; that the merchandise had been wrongfully sold and 
that Ross had received the money for it; and that Ross had sold the 
merchandise contrary the wishes and instructions Peck. 

The writ attachment was served person upon Ross and the co- 
defendants. its answer, Ross denied all the allegations the petition 
although conceded that Ross was non-resident and had estate 
debt owing the City Portsmouth. 

The American National Bank Portsmouth, hereinafter referred 
the “Bank”, one the co-defendants the attachment proceeding, 
filed its answer stating that held deposit, account carried 
the name John Anderson (Trust Account), the amount $21,836.74; 
that May 14, 1954, the Bank had issued, for cash, two cashier’s checks 
payable Ross the sums $5,000 and $3,185, which cashier’s checks 
had not been presented for payment May 25, 1954, the date the 
Bank’s answer. The other co-defendants answered stating that they 
were neither indebted nor had any property belonging Ross. 

June 1954, Ross appeared the Circuit Court the City 
Portsmouth and orally moved quash the attachment, which motion 
was overruled. Subsequently, motion all parties, the action was 
transferred the equity side the court and referred Commis- 
sioner Chancery. After several hearings, the Commissioner, 
September 15, 1955, filed report stating that Ross was indebted 
Peck the sum $44,325.89. this report having been 
filed Ross, October 22, 1956, the said Circuit Court entered 
order sustaining part and overruling part the exceptions. this 
latter order, after reciting the various pleadings and proceedings, in- 
cluding the action the Court overruling the motion Ross quash 
the attachment, the Court found and determined that Peck had failed 
carry the burden proof the allegations that Ross either failed 
refused make any payment due Peck, wrongfully sold merchandise 
belonging Peck, sold any articles contrary the terms the 
contract, refused accept any bids auction. However, that Court 
further found that Ross was indebted Peck the amount 
and granted judgment for that amount, ordering that the funds previ- 
ously attached deposit the Bank, the credit John Anderson 
Trust Account, such moneys belonging Ross the hands the 
Bank, applied the payment the judgment. appeal having 
been taken from the decree the state court within the time allowed, 
said decree has long since become final. 

Following the issuance the attachment, the two cashier’s checks, 
referred the Bank’s answer the attachment proceeding, were 
negotiated Ross, the payee the checks, Fischbein Advertising 
Agency. When the checks were presented for payment June 1954, 
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payment was refused and the words “Payment stopped” were written 
thereon the Bank. Fischbein, foreign corporation, later instituted 
action against the Bank the United States District Court for 
the Eastern District Virginia, claiming holder said cashier’s 
checks due course and, such, claiming lawful priority over the 
attachment levy. Following pre-trial conference this latter action, 
the Bank paid Fischbein the amount the cashier’s checks with 
interest and the case was dismissed with prejudice the plaintiff 
June 30, 1957. 

this setting, the plaintiffs named herein instituted the present 
action the District Court against the named defendants. The com- 
plaint undertakes assert three causes action substance and effect 
follows: 

For the wrongful non-payment the two checks pay- 
able Ross, the defendants acting concert and with malicious intent 
injure the plaintiffs their good name, fame, reputation and credit, 
compensatory damages $25,000. 

the third cause action, the plaintiffs claim that they have been 
damaged the alleged conspiracy between Peck and the Bank dis- 
honor the cashier’s checks payable Ross. the question raised 
herein, this apparently case first impression. convincing 
authority cited and none has been found. 

true that generally bank’s wrongful dishonor ordinary 
check gives rise cause action, favor the depositor who drew 
the check. the case trader merchant, substantial damages are 
presumed because slander credit. See annotation 126 A.L.R. 206 
(1940). However, there radical difference between the character- 
istics ordinary check and those check. ordinary 
check bill exchange purporting drawn the drawer’s de- 
posited funds particular bank, and the primary obligation the 
depositor. Therefore, when bank dishonors such check, the adverse 
reflection upon the depositor who drew the check and the dishonor 
creates the inference that such depositor drew the check knowing 
worthless and countermandable, thus resulting injury the depositor’s 
reputation and credit; and the dishonor made while the depositor 
has sufficient funds deposit pay the check, the law gives right 
action against the drawee bank. 

the other hand, cashier’s check bill exchange drawn 
bank upon itself, accepted advance the act issuance, and 
non-countermandable promise the bank pay, primary obliga- 
tion the bank. 1938, C.J.S., Bills and Notes, Am.Jur., Banks, 
525 (1937); annotation 107 A.L.R. 1463, 1464 (1987). Thus, the bank 
assumes the dual position drawer and drawee. Once the 
check negotiated holder due course, the credit and resources 
the payee are longer primarily involved; and upon presentment for 
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payment, the bank must honor the check. For comprehensive analysis 
check and the distinctions between and ordinary 
check, see First National Bank Portland Noble, 1946, 179 Or. 
26, 168 P.2d 354, 169 A.L.R. 1426. 

view the inherent characteristics cashier’s check, follows 
that the issuing bank, refusing payment such check, dishonoring 
its own obligation and thereby injuring only its own reputation and 
credit. Since the law perfectly clear that cashier’s check cannot 
legally countermanded dishonored when presented holder 
due course, are not persuaded that any injury the reputation 
credit the payee could result simply from the wrongful and illegal 
dishonor its own obligation the issuing bank upon presentment 
holder due course. 

The effect dishonor non-payment was merely give the holder 
(Fischbein) right recourse against one secondarily liable, such 
endorser (Ross), who would stand surety for the party primarily 
liable, the Bank. was stated the District Court, Ross was not sued 
endorser, nor there any allegation that Ross was ever called 
upon make payment. any right action existed, rested Fisch- 
bein whose claim was settled action against the Bank. While Sec. 
8-545 the Code Virginia 1950, gives holder due course negoti- 
able paper priority over attachment levied upon the seized property, 
this sense grants right action tort party secondarily liable 
the negotiable instrument. The theory that the action the nature 
slander for the wrongful dishonor merchant’s check clearly 
inapplicable the facts here presented. The third cause action does 
not state claim for which any right action may maintained. 

There being genuine issues presented for disposition, the action 
the District Court granting summary judgment 

Affirmed. 


NEW YORK BANKING DEPARTMENT PUBLISHES 
BANKING LEGISLATION SUMMARY 


The Superintendent Banks New York has recently 
announced the publication booklet entitled “Legislative 
Summary—1959.” This publication sets forth the changes made 
1959 the New York Legislature the field banking law 
and related subjects. contains index indicating section 
section the changes made the banking laws and the 
amendments related statutes, ranging from the Civil 
Practice Act the Tax Law. 
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Individual User Credit Card Held Have 
Accepted Drafts Drawn Him 


Defendant was the holder Esquire Club international 
credit and courtesy card which entitled him charge various 
items such food and liquor. Membership the club had 
been taken out for him his employer, corporation which 
later became bankrupt, but signed the membership card in- 
dividually. the course his entertaining behalf the 
corporation defendant incurred certain expenses which were 
charged under this plan. The suppliers the goods and services 
made out Esquire Club Drafts and sent them the Club and 
they were negotiated turn the plaintiff bank. The bank 
made and retained copies the drafts and sent the originals 
the defendant. the drafts was provision that their reten- 
tion constituted acceptance. 

The plaintiff bank proceeded the theory that mailing the 
drafts the defendant achieved the necessary presentment for 
acceptance. The court indicated that was doubtful that 
the absence other factors that this was sufficient presentment 
under the Negotiable Instruments Law. However, did rule 
favor the bank the ground that the retention and use 
the credit card the defendant charged him with notice 
the terms under which was issued. One such term was that 
agreed pay the charges incurred him and that would 
accept all drafts drawn him for the charges made. This, 
the court ruled, was tantamount acceptance and therefore 
made presentment for acceptance strict compliance with the 
Negotiable Instruments Law unnecessary. Franklin National 
Bank Franklin Square Kass, Supreme Court New York, 
184 N.Y.S. 783. The opinion the court follows: 


MARCUS CHRIST, J.—Gale Creations, Inc., was “company 
member” the Esquire Club which describes itself “international 
credit and courtesy plan.” The Club membership entitles members 
and persons designated members charge meals and services fur- 
nished restaurants, hotels, shops and certain other establishments 


similar decisions see Digest (Fifth Edition) 16. 
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which have agreed honor Esquire Club membership cards. The 
membership card called “credit identification card” the front cover 
page booklet containing, the inside such front cover, the 
“Membership Regulations” and subsequent pages the listings estab- 
lishments where the card would honored. 

The defendant, Sol Kass, was employee Gale Creations, Inc., 
and was furnished with credit identification card thereby making 
him “designated card holder.” The signature Kass appeared the 
front cover his credit identification card and below his signature ap- 
peared the following printed words: 


“Subject terms inside front cover. Please sign all charges 
with your name and account number.” 
Inside the front cover were printed the “Membership Regulations” 
including the following pertinent paragraph: 


“3. Company Member agrees pay for all charges incurred 
its designated card holders and each the card holders agrees 
pay the charges incurred him, and they agree accept all 
drafts drawn them for charges incurred their behalf. 
This responsibility shall exist until expiration date, until the 
card returned the Esquire Club, until written notice 
its loss theft received.” 


Kass used his Esquire Club card restaurants and other establish- 
ments for food, liquor, flowers and services. When obtaining such items 
signed his name and caused the number his credit identification 
card written charge slips such restaurants and establishments. 
Thereafter, paper called “Esquire Club Draft” was signed the 
supplier the goods services and forwarded the Esquire Club. 
These Club Drafts were then negotiated the plaintiff bank and 
now the owner and holder such Esquire Club Drafts. There- 
after, the plaintiff bank photographed such Esquire Club Drafts and 
mailed the originals Kass the address had given the charge 
slips signed him when obtained the meals, goods services. The 
following specimen the Esquire Club Drafts involved this action: 


“Esquire Club Draft 
Post Office Box 389 
Rockville Centre, I., 
December 1956 


Patron’s Name Sol Kass 
Account No. 20810 
Address Ave. 


toe 
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Merchandise $25. 

Services 

Other Charges Tel. 

Taxes 
Total $26.70 


The terms this draft were copied from your original 
check retained us. incorrect, please return within ten 
(10) days. Otherwise retention constitutes acceptance. 
Pay Esquire Club, order, Franklin National Bank, 
Rockville Centre, Y., the total amount two equal 
monthly payments beginning the first day month follow- 
ing date hereof. 


Firm Name Empire State Flower Shop 
Address 350—Fifth Ave. 
Weinstein” 


The complaint based upon the theory that these Esquire Club 
Drafts were drafts (bills exchange) within the meaning the 
Negotiable Instruments Law, i.e., unconditional order writing 
addressed one person another, signed the person giving it, 
fixed determinable future time sum certain money order 
bearer (Negotiable Instruments Law, 210). further claimed 
the plaintiff that such drafts were accepted Kass but that when they 
were presented for payment Kass failed pay the amount due there- 
under. 

The drafts were these terms payable “elsewhere than the 
residence place business the drawee” and presentment for 
acceptance, unless waived otherwise made unnecessary, was required 
(Negotiable Instruments Law, 240, subd. 3.). The plaintiffs theory 
that when these drafts were mailed Kass the address given him 
presentment for acceptance was achieved. questionable whether 
such mode presentment for acceptance would sufficient the 
absence other factors (See Beutel’s Brannon Negotiable Instruments 
Law [7th Ed.] Commissioners’ Note “(e)” 187). However, this 
difficulty overcome the fact that Kass received, subscribed, retained 
and used the credit identification card. charged with notice the 
conditions printed the reverse side such card. his retention and 
use such card assented the terms which was issued him: 
(1) that designated card holder agreed pay the charges incurred 
him, and (2) that would accept all drafts drawn him for charges 
incurred him. His promise accept drafts drawn him was equival- 
ent acceptance and thereby rendered presentment for acceptance 
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strict compliance with the statute unnecessary. The drafts were, however, 
sent mail Kass the plaintiff, some his business address and 
some his residence address. Although Kass denies ever receiving them, 
the proof establishes that they were sent regular mail the address 
Kass gave the charge tickets signed. None was returned except 
the last. The Court finds that the presumption receipt such mailed 
papers has not been rebutted Kass’s testimony. accordance with his 
agreement Kass found have accepted the drafts and liable for 
them. 

appeared the trial that Gale Creations, Inc., failed. This 
matter between Kass and the defunct corporation. Had Kass not 
specifically agreed liable personally for the obligations incurred, 
since asserts they were incurred company business, the result here 
might well have been different. held because when signed and 
used the card deemed have known and accepted the conditions 
which were printed it. 

This constitutes the decision the Court pursuant Section 440 
the Civil Practice Act. 

Judgment granted favor the plaintiff and against the defendant, 
Sol Kass, the sum $632.09 with interest from April 28, 1956 together 
with costs and disbursements, and the Clerk directed enter 
judgment accordingly. 


Partial Payment Notes Interrupts Running 
Limitations 


Plaintiff brought suit two notes against one the joint 
makers whose defense was that the action was barred the 
statute limitations (Kansas, G.S. 1949, The plain- 
tiff then alleged that partial payment the notes had been 
made within the period limitations and argued that this in- 
terrupted the running the statute that was not valid 
defense her recovery. appeared that the partial payment 
had been made not defendant but rather her husband, 
the joint maker who was not party the suit. 

The court, ruling the pleadings, held that circum- 


similar decisions see Digest (Fifth Edition) 1386. 


a 
e- 
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stances may arise which toll the statute limitations one 
joint maker note although part payment was ostensibly 
made the other joint maker. Thus, wife knows and con- 
sents payment her husband, requests directs him 
make it, ratifies such payment, these circumstances will in- 
terrupt the running the statute limitations the wife. 
Fisher Pendleton, Supreme Court Kansas, 336 P.2d 472. 
The opinion the court follows: 


SCHROEDER, J.—This appeal from order the lower court 
sustaining demurrer petition, amended, seeking recovery 
two promissory notes jointly executed the defendant and her 
husband, and from order striking the “First Amended Petition” from 
the files. 

The underlying question law whether partial payment one 
joint debtor (the husband) sufficient take the case out the statute 
limitations the other joint debtor (defendant wife) upon the 
allegations and circumstances presented the record herein. 

The appellant, Sherla Lee Fisher, brought action for recovery 
two promissory notes. was filed the day October, 1957. The 
first cause action sought recovery promissory note dated Septem- 
ber 30, 1936, the principal sum $1,000. The last payment said 
note alleged have been made follows: 


that the Defendant did the 27th day December, 1952, 
pay this Plaintiff the sum One and no/100 ($1.00) Dollars, 


the second cause action the appellant seeks recover 
promissory note dated August 1950, the principal sum $1,139.50. 
The last payment said note alleged have been made follows: 


“That the Defendant has paid this Plaintiff the sum 
Five and no/100 ($5.00) Dollars December 1955, which 


Copies the respective notes were attached the petition and made 
part thereof. Each was joint note signed Nelle Pendleton 
and Iris Pendleton, her husband. The payments made 
each note were endorsed the reverse side thereof and each, respectively, 
indicated the last payment above set forth. 

The plaintiff (appellant) relies upon the subsequent payments 
above indicated avoid the statute limitations. 

November 18, 1958, the defendant filed her motion make 
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definite and certain wherein the court was requested require that 
the plaintiff state how and what manner, and whom the last 
payments the notes were made. Counsel for the plaintiff announced 
open court upon the hearing the motion that would supply the 
information sought. Thereupon the trial court overruled the motion. 
This evidenced journal entry filed December 23, 1957, wherein 
was recited that the plaintiff supplied the defendant with the following 
information: 


“Payment December 27, 1952 the sum $1.00, the 
note identified Exhibit ‘A’ petition, relates 
the First Cause Action, was made Iris Pendleton the 

“Payment December 1955 the sum $5.00, the note 
identified Exhibit ‘B’ petition, relates the 
Second Cause Action, was made Iris Pendleton the 
plaintiff.” 


The journal entry further recited that the parties. stipulated “that the 
above statements may considered amendments petition 
though fully incorporated therein.” The defendant was given ten 
days which demur answer. 


The hearing the above motion was conducted the 2nd day 
December, 1957, and the rulings were announced open court that 
date. December 11, 1957, the defendant filed demurrer attacking 
each cause action the ground that the petition, amended, did not 
state facts sufficient constitute cause action favor the plaintiff 
and against the defendant and for the further reason that the petition 
amended, showed its face that the respective causes action were 
barred under the provisions G.S.1949, 60-306. 


January 11, 1958, the plaintiff filed what denominated “First 
Amended Petition”. Insofar the allegations set forth therein are 
material this appeal, they allege with respect the first cause 
action: 


“5. That all the above payments were made the Plaintiff, 
Sherla Lee Fisher, Defendant’s husband, Iris Pendleton, now 
deceased; that said payments were made with the full knowledge 
and consent the Defendant, Nelle Pendleton; that said Defend- 
ant knew had reason know that said payments would renew 
her liability said note; that said Defendant did, about 
November 1956, and subsequent the death her husband, Iris 
Pendleton, verbally acknowledge her liability said note the 
Plaintiff this action.” 
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further alleged with respect the second cause action: 


“3. That all the above payments were made the Plaintiff 
the Defendant’s husband, Iris Pendleton, now deceased; that 
said payments were made with the full knowledge and consent 
the Defendant, Nelle Pendleton; that said Defendant knew, 
had reason know that said payments would renew her liability 
said note; that the Defendant, Nelle Pendleton, did about 
November 1956, and subsequent the death her husband, Iris 
Pendleton, verbally acknowledge her liability said note the 
Plaintiff this action.” 


This so-called “First Amended Petition” was filed without prior leave 
court and more than ten days after the defendant’s demurrer was filed. 

the 18th day January, 1958, the trial court sustained the defend- 
ant’s demurrer both the first and second causes action. 

Thereafter the defendant the 18th day January, 1958, filed 
motion strike the “First Amended Petition”. motion was sustained 
the court March 14, 1958. The plaintiff perfected her appeal from 
this order May 1958, but did not include-in her notice appeal 
the order sustaining the demurrer the original petition, amended, 
although specified error her abstract. October 17, 1958, after 
expiration the time for appeal from the order sustaining the demurrer, 
but long before the submission this case, the appellant moved this 
court for leave amend her notice appeal include such order. 
Pursuant authority under G.S.1949, 60-3310, leave was granted appel- 
lant amend accordingly. Appellee’s objections thereto were over- 
ruled with leave renew such objections the hearing the merits. 


intelligent approach the interwoven questions presented re- 
quires review the underlying proposition law. 

England was held early date that payment one two 
more joint debtors was sufficient suspend the statute limitations 
all his co-obligors. Payment one was regarded payment 
for all, the one acting virtually agent for the rest. Whitcomb 
Whiting, [1731], Doug. [K.B.] 652, Eng.Rep. the absence 
statute the majority the states the United States have refuted the 
Whitcomb Whiting, supra. 

The Kansas Supreme Court early 1878 the case Steele 
Souder, Kan. 39, held that partial payment made one debtor 
note, will not suspend the running the statute limitations favor 
the other debtors thereon, although the party paying the principal 
debtor, and the others only sureties. that case Justice Brewer speaking 
for the court analyzed the statute which was the forerunner G.S.1949, 
60-312, identical wording, which reads: 
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“In any case founded contract, when any part the princi- 
pal interest shall have been paid, acknowledgment 
existing liability, debt claim, any promise pay the same, 
shall have been made, action may brought such case with- 
the period prescribed for the same, after such payment, acknow- 
ledgment promise; but such acknowledgment promise must 
writing, signed the party charged thereby.” 

The court there concluded: 

valid reason exists why payment should more potent 
than acknowledgment, promise. Indeed payment was treated 
the courts simply evidence acknowledgment. Such 
construction makes the various provisions this section not only 
harmonious with each other, but with the general provision the 
statutes making each party instrument severally liable there- 
on. Severally liable, each should severally protected. The 
statute nowhere terms states who will liable case 
payment, who must make the payment avoid the statute. 
But that the payment must the one charged (at 
page 42.) 


The general rule announced Steele Souder, supra, has 
become firmly entrenched this jurisdiction. (See Hurley Gray, 
Kan. 345, 173 919, and cases accumulated therein. 

part payment order efficient toll the statute limitations, 
remove the bar, must have been made part payment the obliga- 
tion question the obligor, someone his direction, and under 
liability such obligation. Good Ehrlich, Kan. 94, 545; 
Badger, 156 Kan. 734, P.2d 198. 

acknowledgment which will remove the bar the statute limita- 
tions must distinct, unequivocal and without qualification, and nothing 
less than direct admission present existing liability sufficient. 
Durban Knowles, Kan. 397, 829. 

Elmore Fanning, Kan. 501, 117 1019, L.R.A.,N.S., 685, 
one two joint makers promissory note, who was fact surety, 
made part payment the note shortly after became due agent 
the other who was the principal maker and with his money. the time 
such payment stated the holder the note that the money paid 
belonged his co-obligor for whom and whose request was paying 
it. The court held such payment did not affect the operation the 
statute limitations the surety, the payment being that the one 
for whom was acting agent. The court after recognizing the above 
rules stated that the failure the surety express some reservation 


e | 
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his rights fell far short acknowledgment promise pay, and 
that the statute required writing make such acknowledgment 
promise effectual. The court further stated: 


But there can legal significance yielding refus- 
ing assent act which the party has right interfere with 
prevent. The note was due and the co-obligor had perfect 
right and was his duty pay it. Objection would have been 
vain, and knowledge immaterial. (85 Kan. pages 504, 
505, 117 page 1020.) 


The above language may construed holding that knowledge 
and acquiescence part payment note one the joint makers 
not affect the operation the statute limitations him. 
well bear mind that abstract statements the law should 
tempered the facts which give rise their pronouncement. making 
study the cases the point law here presented imperative 
remember that accommodation makers (See G.S.1949, 52-306) 
volunteer sureties, they are sometimes called, are favorites the law. 
illustrate see First National Bank Olathe Livermore, Kan. 395, 
133 734, L.R.A.,N.S., 274, where the co-obligors note were 
more than mere volunteers. There note signed the corporation 
and three individuals, who were the principal stockholders, and were 
also directors the corporation, but who otherwise received benefit 
from the transaction, and who intended bind themselves sureties 
only, were denied benefit the statute limitations where the note was 
extended cashier the bank. But see Abele Dietz, 312 Mass. 685, 
N.E.2d 970, 144 A.L.R. 1015, 1019, partial payment made 
corporation the direction officer upon indebtedness for 
which was also liable. 


The question whether the statute limitations may tolled 
payment under the provisions 60-312, supra, was before the court 
Gorrill Goff, 148 Kan. 765, P.2d 958, 124 A.L.R. 223. There 
credit endorsement was made bank, the payee note, without 
the original knowledge consent the maker. Later the maker was 
informed the credit given his note but failed raise any objection 
make any protest against the endorsement said credit upon the note. 
was held, affirming the ruling the trial court, that the maker had 
orally ratified the payment and was bound such ratification though 
had originally made the payment under circumstances amounting 
acknowledgment the debt. other words, the court held that 
ratifiication payment was not the kind acknowledgment the debt 
which under the statute must writing. The court there stated: 


“From this statute apparent three things may toll the 
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statute limitations. One payment. The others are acknow- 
ledgment the debt writing promise writing pay 
the debt, each signed the party charged thereby. pay- 
ment obviously may made otherwise than writing. 
payment, like any other act, may ratified. The court having 
interpreted the special verdict disclosing express ratification 
the defendant, treatment the subject implied 
ratification necessary. (148 Kan. page 769, P.2d 
page 955.) 


The court there recognized payment executed acknowledg- 
ment which speaks for itself and requires writing establish it. 
The principle upon which part payment takes case out the statute 
that the party paying intended such payment acknowledge 
and admit the greater debt due, and from which the trier the 
facts would warranted finding implied promise pay the 
balance. Good Ehrlich, supra; and Pessemier Zeller, 144 Kan. 726, 
P.2d 882, 107 A.L.R. 

Cases before this court which husband and wife were the joint 
makers note, principals, have not led any clear pronouncement 
the question law here presented, where part payment made 
one upon the joint indebtedness. clear that such payment one 
will not suspend the statute the other unless the payment was 
authorized the latter. The question remains, what sufficient con- 
stitute authorization? 

Ellis Snyder, Kan. 638, 112 P.594, 253, hus- 
band and wife executed note secured mortgage their land. 
The husband thereafter died having previously conveyed the land his 
wife. She rented the farm her son-in-law, and during such tenancy 
she died. The son-in-law with his wife, heir, continued possession 
the farm and before the expiration five years from the maturity 
the note made small payment the debt. They continued posses- 
sion for number years until foreclosure action was brought with 
the acquiescence the brothers and sisters the wife. Several pay- 
ments were made upon the indebtedness the husband (son-in-law). 
also paid the taxes the land, all which payments were made 
from the proceeds the crops raised upon the land. The husband 
neither paid nor contracted pay any rent any the heirs. 
action foreclose the mortgage brought within five years the last 
payments the note was held that such payments prevented the 
running the statute limitations favor any the heirs against 
the mortgage debt. Regarding the payments the husband (son-in 
law) the court said the wife, heir the original makers the 
note, she signed with him chattel mortgages the growing crops 
enable him carry out the plan [to purchase the interest the other 
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and she knew generally the payments made and, from the 
general findings the court against her, must assumed that 
found that she acquiesced therein.” (83 Kan. page 640, 112 
page 594.) (Emphasis added.) Possession the land was found 
with the consent acquiescence the other heirs, and the payments 
the interest were said made for the benefit, part, each. 

note jointly executed husband and wife was similarly secured 
mortgage Jackson Longwell, Kan. 93, 991. The husband 
made payments which tolled the statute limitations but the court held 
that the note became barred the wife, sustaining the finding 
upon the evidence which upheld the wife’s contention That such 
payment was made her husband, not her agent, and without her 
knowledge consent, and that such payment has not been ratified 
(63 Kan. page 95, page 992.) (Emphasis 
added.) The court further held that the mortgage could 
foreclosed and the wife’s land sold pay the judgment rendered 
against the husband. (But see Hubbard Ogden, Kan. 363, where 
the wife was surety the husband the extent her separate 
property which she mortgaged, and entitled with respect such property 
all the rights surety. 


Hayes Reid, 145 Kan. 51, 19, payment husband 
joint note executed the husband and wife principals was held 
upon all the evidence toll the statute limitations the wife. 
that case there was doubt the payment was for her benefit and the 
evidence was ample show she voluntarily consented the payment, 
under circumstances which disclosed deliberate, voluntary acknowledg- 
ment her existing liability. 


apparent from the foregoing authorities where husband and 
wife jointly execute promissory note, principals, that circumstances 
may arise which toll the statute limitations the one joint debtor 
although payment was made ostensibly the other. Thus, one 
joint debtor knows and consents payment another joint debtor, 
directs requests another joint debtor make payment, ratifies 
such payment, such circumstances will interrupt the running the 
statute limitations him. This generally held the law. 
(See 121 A.L.R. 553.) 

action promissory note, bearing receipt money endorsed 
the back thereof, order remove the apparent bar the statute 
limitations the petition must allege payment the debtor. endorse- 
ment receipt money, made after the satute has run, regarded 
self-serving declaration the creditor and not evidence against the 
debtor. For this reason does not indicate payment the maker which 
would revive liability and itself, but must proved other 
evidence. Liphart Myers, Kan. 686, 156 698. 
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Turning now the original petition filed the plaintiff, clear 
under the foregoing rules that alleged good cause action each 
the promissory notes question. Each cause action alleged pay- 
ment the defendant which was applied and endorsed payment 
the note extending the statutory period within which bring 
action. The motion make definite and certain attacking the petition 
was designed either force plaintiff plead her evidence set 
matters defense. While ruling such motion trial court 
within its sound judicial discretion, not apparent that the trial 
court would have required the plaintiff amend her petition. The 
plaintiff consented supply the information sought and the motion was 
overruled. will assume this irregular procedure equivalent 
ruling the trial court sustaining the motion. The plaintiff thereupon 
supplied information which, insofar the record discloses, complied 
with the ruling the court all respects, thus giving the petition, 
amended the journal entry December 23, 1957, the benefit 
liberal construction. Walton Noel Co., 167 Kan. 274, 205 P.2d 928; 
Clark Meyers, 173 Kan. 96, 244 P.2d 217; Hickert Wright, 182 Kan. 
100, 319 P.2d 152; and Gibbs Mikesell 183 Kan. 123, 325 P.2d 359. 
Furthermore, the statute limitations, being affirmative defense, can 
raised upon demurrer only when the facts alleged clearly show upon 
the face the petition that the cause action barred. Klotz Board 
County Commissioners, 176 Kan. 270 P.2d 281. 


Liberally construed favor the pleader and given the benefit all 
reasonable inferences the petition, amended the journal entry 
December 23, 1957, states that the defendant made partial payment 
the plaintiff applied each the respective notes sufficient 
toll the statute limitations, but that her husband, Iris Pendleton, 
actually paid the money the plaintiff, the reasonable inference being 
that was mutual payment and the parties thereby mutually acknow- 
ledged their liability the greater amount due the note. See Elmore 
Fanning, supra. 


The “First Amended Petition” filed the plaintiff January 11, 
1958, our opinion, also given liberal construction, stated good cause 
action against the defendant for recovery each the notes 
question under the rules law heretofore stated. The verbal acknow- 
ledgment alleged, may also, depending the evidence presented, 
oral ratification the payment under Gorrill Goff, supra. See Kinds- 
vater Hineman, 181 Kan. 990, 317 P.2d 852. 


Having reviewed the law and stated our opinion upon application 
the law the respective pleadings presented the record, shall 
now turn the questions raised this appeal. 


Should the appellant allowed amend her notice appeal 
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include the order the trial court sustaining the demurrer the plain- 
tiffs original petition, amended? 
G.S.1949, 60-3310, provides: 


“Any notice appeal may amended any time 
bringing additional parties otherwise, before the hearing, 
the appellate court may seem fit, and case such court shall 
deem necessary that have papers entries that have not 
been transmitted it, may require their immediate certification 
and transmission.” (Emphasis added. 


Appellee first contends that this court has jurisdiction amend 
notice appeal include order rendered the district court 
beyond the statutory period within which appeal could taken from 
such order. 60-3309. Appellee relies upon cases such 
Mathias Dickerson, 179 Kan. 739, 298 P.2d 219; and McQuin Santa 
Trail Transportation Co., 155 Kan. 111, 122 P.2d 787, where after 
valid appeal was taken from judgment within the time provided 
60-3309, supra, this court, under the provisions 60-3310, supra, 
timely application, before the hearing the appeal upon its merits, 
permitted amendment the notice appeal include appeal 
from order overruling motion for new trial. 

argued that under 60-3310, supra, amendment has been permitted 
include only such orders have been entered the trial court after 
the judgment from which appeal has been taken and duly perfected. 
This point not well taken. The authority granted this statute 
discretionary and amendments have been granted broaden the scope 
review. The substance the holding Deal Lumber Co. Vieux, 
179 Kan. 760, 298 P.2d 339, construing this statute and making prac- 
tical application thereof absolutely contrary the argument advanced 
the appellee therein. this point see G.S.1957 Supp., 60-3314a, and 
cases cited thereunder, including cases cited under G.S.1949, 60-3314a. 

Appellee next contends that the filing the “First Amended Petition” 
the plaintiff below was acquiescence the order the trial court 
sustaining the demurrer the plaintiffs original petition, amended. 
difficult see how plaintiff could acquiesce the trial court’s 
ruling the demurrer filing first amended petition prior the 
ruling the trial court such demurrer. See Steele Rapp, 183 Kan. 
871, 327 P.2d 1053. 

must noted the trial court did not grant the appellant leave 
file the “First Amended Petition” the instant case was true the 
case Harmon James, 146 Kan. 205, P.2d 690. that case was 
held, where demurrer petition sustained and the plaintiff 
given time within which file amended petition, and subsequently 
with the consent the trial court does file amended petition, the 
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plaintiff cannot, while the amended petition pending, appeal from the 
order sustaining the demurrer. Under these circumstances was said 
the plaintiff voluntarily acquiesced the ruling the demurrer. But 
see Miles Hamilton, 106 Kan. 804, 189 926, A.L.R. 276, where 
the filing the amended petition was said merely preclude appeal 
from the order sustaining the first demurrer but was not conclusive upon 
the appellant the question law involved therein appeal from 
similar ruling the amended petition amplifying the original. And see 
Fruit Stacy, 168 Kan. 215 P.2d 140. 

Under the circumstances the instant case the striking the 
“First Amended Petition” and dismissing the action the costs 
the appellant was final order. clear under G.S.1957 Supp., 
60-3314a, that valid appeal party, after final judgment against 
him, does not prevent review some other ruling which complaint 
made, even though such ruling may have been entered more than 
two months before perfected such appeal. Arnall Union Central 
Life Ins. Co., 157 Kan. 142 P.2d 838; and Drenning Board 
City Topeka, 148 Kan. 366, P.2d 720, 117 A.L.R. 884. 

Having determined that compelling reason exists deny appel- 
lant’s motion, leave granted amend the notice appeal include 
the order sustaining the demurrer the original petition, amended. 
For the reasons heretofore stated the trial court erred ruling this 
demurrer. 


Did the trial court err striking appellant’s “First Amended Petition” 
from the files? 


recognized that the appellant was not granted leave prior the 
filing the “First Amended Petition” the trial court, and the fact that 
was filed without leave more than ten days after the filing the 
demurrer the appellee, the original petition, amended, 
precludes application the provisions G.S.1949, 60-757. 
The statutes applicable the situation here presented have 
been construed the case Reed Western Light Telephone 
Co., 155 Kan. 134, 122 P.2d 728. The court there held the provisions 
G.S.1949, 60-759, govern situation such have presented the 
instant case. This section gives trial court authority permit amend- 
ments pleadings the furtherance justice and such terms the 
court may deem proper. This the only section providing for 
amendment pleading when more than ten days have elapsed after 
the filing demurrer such pleading. The power discretion 
conferred this statute upon the trial court not absolute 
arbitrary power, but power judicial discretion. Such discretionary 
power granted under the statute the furtherance justice relative 
the substantive rights the parties, and not impede justice with 
respect such rights. other words, procedural matters are designed 
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aid parties litigant court law resolve conflicts the basis 
their substantive rights, and they are not designed for use trial court 
the prejudice such rights. Before judgment will reversed for 
refusing permit amendment pleading, must affirmatively 
appear from the record that there was abuse discretion the 
trial court. 

the hearing the motion strike the “First Amended Petition” 
from the files the trial court was called upon exercise its discretion 
pursuant 60-759, supra. The irregular procedure adopted the trial 
court left the appellant with petition, amended, somewhat ambiguous 
literally construed, with appellee seeking take advantage technical 
grounds. sustaining appellee’s demurrer and striking appellant’s 
“First Amended Petition” from the files, the absence appeal, appel- 
lant would have been forced file new action which time the note 
set forth the first cause action would have been barred the statute 
limitations. Furthermore, the original petition had failed state 
valid causes action the first imstance, could not have been 
amended the appellant time subsequent the running the 
statute limitations. Liphart Myers, supra. But the appellant did 
allege two good causes action the original petition. Therefore, 
amendment the petition showing good causes action would not 
affect rights with respect the statute limitations. Under 
these circumstances appellee’s only chance for defeating appellant’s 
first cause action the pleading stage the case was procure 
rulings from the trial court precisely the trial court had ruled. 


the time hearing the appellee’s motion strike the “First 
Amended Petition” from the files the trial court had sustained the 
demurrer the original petition, amended the journal entry 
December 23, 1957. noted that the trial court ruled the motion 
strike one day after the expiration two months from the ruling the 
demurrer. Therefore, appellee’s theory the law were correct, that 
appellant could not appeal from the ruling the demurrer since appel- 
lant had acquiesced therein, and ruling the motion strike was not 
reviewable the ground that the trial court had absolute power 
discretion whether leave should granted file the “First Amended 
Petition”, appellee would prevail the procedural stage the note 
set the first cause action. Under these circumstances, appel- 
lee’s theory were correct, appellant was the complete mercy the 
trial court when was called upon exercise its discretion. Upon all 
the facts, conditions and circumstances presented this record, 
are the opinion that the trial court abused its discretion striking 
the “First Amended Petition” from the files. 

Contrary the appellee’s contention, the “First Amended Petition” 
did not change the nature the action. The original allegations the 
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“First Amended Petition” were only enlargement and amplification 
the averments the original petition and the petition, amended the 
journal entry December 23, 1957. more definitely stated that which 
was previously pleaded and did not set any new causes action. 
Smith LaForge, 170 Kan. 677, 228 P.2d 509; and Steele Rapp, supra, 
and cases cited therein. 

Very few cases have been before this court the pleading stage 
the case, where the question concerned the tolling the statute 
limitations one jointly liable note when partial payment was 
made the indebtedness another jointly liable. nearly all cases 
the question arose upon the evidence. party not required under the 
provisions G.S.1949, 60-704, plead his evidence, but may await the 
trial for its presentation. 

The judgment the lower court reversed with directions re- 
instate the “First Amended Petition” and proceed with the trial 
accordance herewith. 


Depositor Has Right Change Joint Account 


Plaintiff's mother delivered $2,940 bank together with 
letter explaining that she was not good health and that 
therefore she wanted the account both her name and plain- 
tiffs name. Also, she indicated both she and plaintiff would 
sign each check. Subsequently the mother wrote the bank 
directing change the account her personal account and 
that henceforth she would the only one sign the checks. 
The plaintiff did not write any checks the joint account, nor 
did make any deposits. More than three years before her 
death the mother withdrew all the funds from the account. 
When she died the plaintiff demanded the $2,940 from the 
bank, one half his individual capacity and one half the 


executor his mother’s estate. 


The court ruled favor the bank the grounds that 
similar decisions see Digest (Fifth Edition) 435. 
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there was evidence donative intent the part the 
mother and that the account was put joint form initially only 
for the convenience the mother because her bad health. 
Clabbey First National Bank, Kansas City Court Appeals, 
Missouri, 320 738. The opinion the court 
follows: 


HUNTER, J.—This appeal from judgment favor defend- 
ant-respondent, First National Bank Nevada, Missouri, suit for 
$2,940 filed plaintiff-appellant, Thomas Clabbey, individual, 
and Thomas Clabbey, executor the estate his deceased mother, 
Alice Clabbey. Plaintiff the sole heir Alice Clabbey. 
tiffs suit was for damages for alleged breach contract defendant 
bank connection with bank account the names Alice Clabbey 

January, 1952, plaintiff and his mother were residing different 
addresses Eldorado Springs, Missouri. January 10, 1952, Alice 
Clabbey made package consisting $2,940 currency and the 
presence her son, Thomas, had his wife write the following letter 
Mr. Rhinehart, officer defendant bank: 


“Eldorado Spgs. Mo. 
“Jan. 10, 1952 
“Mr. Rhinehart, 
“Nevada, Mo. 
“Dear Sir:—No doubt you have forgotten why using 
fell down flight stairs basement concrete floor and 
has left awful bad shape. 
sending over $2,940.00, nervous can’t write plain 
want the account name and son Thomas will 
both have our signatures the checks. 


“/s/ Alice Clabbey 
“112 Broadway 
“Thos. Clabbey 
“504 So. Kirkpatrick Dr.” 


The $2,940 was the mother’s possession her apartment the 
time she made the package for delivery defendant bank and none 

The package and accompanying letter signed Alice Clabbey 
and plaintiff were delivered plaintiff the mail carrier and 
same day delivered the bank. The deposit slip made someone 
defendant bank reads: “Alice Clabbey Thos. Clabbey” with 


CHANGE ACCOUNT 795 


the notation “Checks signed both parties.” “2,940.00” 
The bank ledger sheet shows the name: 


“Alice Clabbey 

112 Broadway, ElDorado Spgs., Mo. 
Thos. Clabbey 

504 Kirkpatrick St., Dorado Spgs.” 


There also appeared the accompanying notation “Both signatures each 
some time the word “and” was written over the word “or.” 
This ledger sheet was used for all deposits. 

February 25, 1952, and before any withdrawals additional 
deposits were made, Alice Clabbey sent letter the bank 
follows: 


“Will you please change the checking act have jointley with 
son and daughter Law, Thomas and Beatrice Clabbey, 
personal act with signature only with right check 
act. 

“/s/ Alice Clabbey” 


Thereafter various substantial deposits were made the name Alice 
Clabbey only. 
Plaintiff never joined with his mother writing checks drawing 


the account. Nor did endeavour withdraw any money his own 
name. did receive check from his mother for $1,000 April, 1952, 
drawn defendant bank and signed his mother. cashed this 
check and used the proceeds for the purchase automobile. Plaintiff 
testified had knowledge that this money came out the account 
question but supposed she had another account defendant bank 
although knew such account. made inquiry the bank 
with reference any the money deposit the account until after 
his mother’s death September 18, 1955. 

May 1952, Alice Clabbey withdrew from the account 
question $8,800 and thereafter made various other withdrawals and 
August 1952, withdrew the remaining amount and closed the account. 
September 21, 1955, plaintiff made demand for the money deposited 
the account and his demand was refused defendant bank. This 
suit followed. plaintiff contends entitled judgment for 
half his individual capacity and one half executor 
the estate his mother. 

change venue, the case was tried before Special Judge Walter 
Bailey without jury. Thereafter because Judge Bailey’s illness 
transcript the proceedings and briefs counsel were submitted 
Judge Woodson Oldham, Special Judge, for determination. Judge 
Oldham made his findings fact and conclusions law and rendered 
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judgment against plaintiff. Thereafter, plaintiff perfected his appeal. 


This being jury waived case, our duty review upon both the 
law and the evidence suits equitable nature. Parks Thomp- 
son, 365 Mo. 700, 285 S.W.2d 687. 

Plaintiff's position this appeal essentially that the evidence re- 
veals the establishment joint account the names plaintiff and 
his mother requiring their joint signatures any check and thereby 
establishing donative intent the part the deceased, resulting 
either gift trust and that neither his mother nor defendant bank 
without his consent could change the nature the account 
permit her alone withdraw any funds therefrom. 


position that the relationship created the original 
bank deposit and the letter accompanying constituted debtor-creditor 
relationship between defendant bank and Alice Clabbey, individu- 
al, with her son cosigner merely matter convenience reason 
her disability and with her retaining the right change the account 
any time require her signature only check. Respondent 
denies there was any intent the part mother vest any 
interest the bank account plaintiff. 

the outset his brief plaintiff concedes the correctness the 
circuit court judgment far all deposits subsequently the 
$2,940 deposit are concerned. acknowledges that his mother made 
these later deposits her name only and that they became her personal 
account which had interest. 


not uncommon for bank accounts established the name 
two more persons. The rights and duties between the bank 
and those whose name the deposit made ordinarily are governed 
the contract, express implied, that results the course the estab- 
lishment the account. 

The general rule that where several persons make deposit their 
joint credit bank the bank must have the signatures all them 
appended check against the fund, take the risk payment. 
Annotation, A.L.R. 967; National City Bank New York Harbin 
Electric Joint-Stock Co., Cir., 468, 471, A.L.R. 961. This 
because the particular contract between the bank and the named 
depositors resulting from the joint credit deposit places that duty the 
bank. The right draw and duty pay between the bank and those 
whose names the deposit made determined that contract. 


However, where the money one person deposited the account 
himself and another, and the deposit made for the mere convenience 
the owner-depositor with intention passing any ownership the 
other person the fund deposited and that intent expressed the con- 
tract resulting between the bank and the depositor, the depositor held 
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have retained the right change the account withdraw the fund 
his signature only. 

Thus, are presented ultimately with determination the legal 
effect the contract resulting when this particular account was opened, 
expressed the letter accompanying the deposit and the acceptance 
the deposit the bank. Essentially the intention the parties 
the contract that governs. 

first consider the legal effect the deposit between the plain- 
tiff and his mother, for plaintiff claims interest therein gift trust. 
The money was hers. The question is, did she make the deposit for the 
mere convenience withdrawals, with intention passing any 
ownership the fund her son, did she have donative intent, and 
intend such deposit create joint interest her son gift 
trust. 

well settled that where the only purpose creating joint 
account enable the “donee” draw funds for the benefit the 
donor, the “donee” acquires ownership the fund. The same 
true where the contention that the deposit constitutes trust. Unless 
there unequivocal and declared intent the part the depositor 
create trust, trust results from the mere fact the account 
established the name two more persons. See, Am.Jur., Banks, 
Sec. 434, 306; C.J.S. Gifts 50, pp. 833-836; Annotations, 149 A.L.R. 
879, 185 A.L.R. 998, A.L.R. 605. 

C.J.S. Gifts pp. 835-836, said: “The transaction will 
not, course, sustained gift where the deposit was made 
merely for convenience. Where the deposit person the name 
himself and another, not his wife, the presumption that was done 
for the purposes convenience only, and this presumption strength- 
ened the illness infirmity the depositor.” 

Am.Jur., Banks, Sec. 509, pps. 363-64, the rule stated, “The 
actual depositor has right demand payment from the bank the 
money deposited was his own and did not intend transfer the 
beneficial ownership the deposit the person whose name 
was made.” 

C.J.S. Banks and Banking 287, 598, the rule expressed: 
deposit may made the name person other than the 
depositor and yet remain the property the depositor, that the bank 
justified recognizing his ownership, where the circumstances are such 
that the deposit has not been put beyond his control.” 

the instant case defendant bank took the risk correctly construing 
the contract. believe did correctly construe it. The letter accom- 
panying the deposit, signed both plaintiff and his mother revealed 
that was plaintiffs money being deposited, and that the 
deposit was one solely for her convenience. she stated therein, she 
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had just sustained bad fall and had left her “in awful bad shape.” 
nervous can’t write plain want the account name 
and son...” 

There nothing this letter signed both plaintiff 
mother indicating any donative intent intent vest any interest 
the account plaintiff. Rather, the intent disclosed that 
name was the account merely matter convenience Mrs. 
Clabbey who was under disability from her recent fall. The bank 
correctly interpreted the relationship created the deposit con- 
stituting creditor-debtor relationship between and mother, 
with plaintiff co-signer merely convenience his mother. Under 
such circumstances mother had the right change the account 
require only her signature check. 

For the reasons stated, the judgment the trial court affirmed. 
ordered. 

All concur. 


UNIFORM COMMERCIAL CODE 
Progress Report 


The April, 1959 issue the Commercial Law Journal reports 
that the Uniform Commercial Code will introduced the 
1959 legislative sessions the following states: Washington, 
Utah, Ohio, New Hampshire, Vermont. 


reported that the California Bankers’ Association 
sponsoring the enactment Article the Code relating 
secured transactions. Also reported that North Dakota the 
Code will introduced and will, accordance with usual prac- 
tice, referred research committee but all likelihood will 
not enacted until the 1961 legislative session. reported 
that the Commissioners Uniform Laws have decided not 
introduce the Uniform Commercial Code the 1959 session 
the General Assembly. 


CHECKS AND NOTES 
FOR BANK TAX MEN 


ALLAN PARKER the New York Bar 


Monthly Report New Developments and Comments 


affecting the Income Taxation Banks 


Tax Liens and Levies 
Interpleader Diversity Jurisdiction 

Where delinquent taxpayer’s bank account, certified 
check representing the proceeds the account, levied upon 
the Federal government for delinquent taxes, the bank’s 
normal concern with not being required pay twice. Con- 
sequently, the bank often seeks interplead the taxpayer, 
any other private creditors the taxpayer who may have 
appeared, and the United States through action inter- 
pleader the federal courts. Can the United States brought 
into court this manner have its rights determined? 

The United States has consented sued actions 
quiet title for the foreclosure mortgage other lien 
upon real personal property which the United States has 
claims mortgage other lien. U.S.C.A. Section 2410. 
However, First National Bank Brownsville United 
States, 59-2 U.S.T.C. Par. 9567 (S.D. Tex. 1959) was held 
that where the taxpayer and the bank were both citizens 
Texas, the Federal Court had diversity jurisdiction. Accord- 
ingly, Section 2410 was construed permitting the 
United States sued only court having jurisdiction 
the subject matter and not conferring independent jurisdic- 
tion for suits against the Government join the United 
States case where the remaining defendants were citizens 
the same state the plaintiff. Plaintiff however, could 
still file appropriate action interpleader the appropriate 
State court from which the case could removed the federal 
court the United States under U.S.C.A. Section 1444 
permitting the United States remove state court actions 
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The general jurisdiction the District Courts over Inter- 
nal Revenue actions provided under U.S.C.A. Section 1340 
had application because the bank was not seeking have 
the taxpayer’s tax liability fixed—as indeed could not. 

The warning for banks take from this and similar cases 
simply not waste time and counsel fees attempting 
action interpleader the wrong court. However, choosing 
the right court does not necessarily solve the bank’s problem 
the Government, even though often may intervene mat- 
ter voluntary action, does not concede the right bank 
interplead state court. See Plumb, Collection 
and Lien Problems, Tax. Rev. 247 (1958). 


Practice Before Internal Revenue Service 
Bank Employee 

Particularly smaller banks, bank tax men who are neither 
attorneys certified public accountants, frequently are unable 
represent taxpayers before the upper echelons review 
the Internal Revenue Service. has been ruled 
that unenrolled full-time employee corporation may 
represent the employer corporation. 

Under recent Special Ruling, 1959 CCH Federal Tax 
Rep. Par. 6572, this privilege also extended permit 
full-time employee corporation represent subsidiary 
tax matter concerning the subsidiary where the parent 
corporation owns directly or, indirectly 50% more the 
voting stock the subsidiary. However, the services rendered 
the employee should not rendered way reflect 
misrepresentation his professional status privileges. 


Reasonable Compensation Directors 

While officers’ salaries, even the case banks, are fre- 
quently called into question, salaries directors bank are 
less frequently required justified. 

However, Bank New Smyrna United States, 59-2 
U.S.T.C. Par. 9596 (S.D. Fla. 1959) the jury found that com- 
pensation $5,000 paid each five directors bank was 
not unreasonable. 
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The factors which the judges’ charge stated should taken 
into consideration included the following: 

Nature and extent the time spent directors carry- 
ing out their duties, including the difficulties, any, and the 
work load and the responsibility assumed. 

Whether the payment fluctuated with services rendered 
and business responsibility 

Whether the payments were based upon the value ser- 
vices the ability the corporation pay; 

Whether directors receiving equal amounts performed 
equal services; 

Whether the payments would have been made the direc- 
tors outsiders had owned the stock the corporation, 
outsiders had been the directors; 

Whether the fees were line with those paid other 
banks and commensurate with the qualifications, experience and 
training each the directors; 

The court specifically ruled that the taxpayer entitled 
pay larger directors’ fees particular year than would nor- 
mally the case such payments were, least part, in- 
tended additional compensation for past years service, 
when payments this type were lower than usual. 


Mutual Savings Bank Deposit Insurance 
Assessment Recovery 

Philadelphia Savings Fund Society United States, 
59-2 U.S.T.C. Par. 9594 affirming Philadelphia Savings Fund 
Society United States, 167 F.Supp. 814, the court held that 
return member Federal Deposit Insurance Corpora- 
tion 1952 portion premium paid 1951 represented 
taxable income for the year 1952. 

The court held that Section 22(a) the Code “sweeps 
with wide stiff brush, and gets into the corners. Taxpayer 
has not carried its burden proof showing that payment 
was not income.” 

dissent upheld taxpayer’s contention that the payment 
received from the 1952 was not mere ordinary 
dividend but partial refund its 1951 payment because the 
loss experience had been favorable. Accordingly, 
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the refund the payment from 1951 did not constitute taxable 
income because the taxpayer, who was exempt from taxation 
1951, but not 1952, had received tax benefit from the 
payment, citing Dobson Commissioner, 320 U.S. 489 


Bank Robber Foreclosing 
Security 

perhaps lighter note, bank tax men will relieved 
hear that Johnson United States, 59-2 U.S.T.C. Par. 9593 
(D. Minn. 1959) taxpayer who had pledged certain collateral 
chattel mortgage bank claimed theft loss because 
the bank had foreclosed the property and sold without 
the taxpayer’s consent. 

The court charged the jury that foreclosure bank 
property enforce its security rights overdue notes does 
not involve stealing. Nor does the application bank 
money deposit with payment depositor’s overdue 
note involve stealing theft. 

The jury agreed with the United States that there had been 
theft loss proven. 


SECURITY TRANSACTION UNDER THE UNIFORM 
COMMERCIAL CODE 
Adrian Research Chemical Co., United States District Court, 
Pennsylvania, 169 Supp. 357 

case involving chattel mortgage transaction Penn- 
sylvania, federal district court, applying Section 9-501 the 
Pennsylvania Commercial Code, ruled follows: “We conclude, 
therefore, that petitioner (creditor) having elected issue 
execution and make levy, now barred from recovering the 
goods chattels under duly recorded security agreement lien 
the ground that the remedies execution and possession are 
inconsistent.” For similar decisions see B.L.J. Digest (Fifth 
Edition) 862. 


FEDERAL BANKING LAWS 


Notes from Washington pertaining federal banking legislation 
and the regulation banks supervisory agencies. 


Legislation 

The House and Senate have passed 2539, known 
the Housing Act 1959, and now awaits action the Presi- 
dent. The bill was offered compromise measure after the 
veto 57, the original housing bill. passed, 
2539 retains most the features (see THE BANKING 
Law for June, 1959), but some modifications were 
made appropriations effort compromise with the 
Administration. retains the provision the original bill 
which adds new subsection (j) section 203 the National 
Housing Act providing that mortgage loans insured under that 
section shall not taken into account applying the existing 
limitations (contained Sec. the Federal Reserve Act) 
the total amount real estate loans which national bank may 
make relation its capital and surplus its time and savings 
deposits. Deleted from the bill were the provisions authorizing 
the Federal Housing Commissioner and the Administrator 
Affairs increase years the maximum maturity 
mortgages insured guaranteed; requiring the Federal 
National Mortgage Association pay 100 percent par for 
mortgages purchased under its special assistance functions; 
authorizing the FNMA, under its secondary market operations, 
make short-term (12 month) loans secured FHA- 
insured VA-guaranteed mortgage loans; directing the Public 
Housing Administration amend existing contracts upon the 
request local public housing authority order bring 
such contracts into conformity with changes contained 
57; directing the Administrator the Housing and Home 
Finance Agency study the housing needs migratory farm- 
workers, authorizing appropriations $300,000 for 3-year 
period, which funds were used the Housing and Home 
Finance Agency provide scholarships and fellowships for the 
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graduate training professional city planners and housing tech- 
nicians and specialists; and authorizing the FHA Commissioner, 
when disposing properties acquired him insurance 
operations under Title the National Housing Act and under 
Section 608 the National Housing Act, give former 
mortgagor-owners priority opportunity reacquire such 
properties. The bill makes the following additions: amends 
existing law provide that mortgage for investor-sponsored 
type cooperative housing project, under Section 213 the 
National Housing Act, may insured FHA maximum 
percent replacement cost; requires the FNMA renew 
reissue all commitment contracts entered into the Associa- 
tion prior August 27, 1958, under its special assistance func- 
tions, for period adequate enable the mortgage seller 
overcome delay caused events beyond his control; provides 
that before any commitment can made for disposition 
land urban renewal developer, must make available for 
general public use certain information; amends existing law 
permit national banks and state member banks the Federal 
Reserve System purchase underwrite long-term obligations 
local public agencies receiving federal grants assist urban 
renewal projects; extends the expiration date for veterans’ prefer- 
ence for admission low-rent public housing projects from 
March 1959 October 1961; and requires the Secretary 
Defense acquire certain housing projects insured under Sec- 
tion 803 the National Housing Act (Wherry projects) where 
such projects are located near military installation. 


The Senate has now passed, and cleared for the 
signature, 8159, which makes certain technical amend- 
ments the national banking laws. The bill repeals number 
obsolete provisions the national bank laws, eliminates 
number ambiguities those laws, and makes number 
substantive amendments relating the operations the 
Comptroller the Currency and national banks. its 
report the Senate Committee Banking and Currency stated 
that the tremendous growth the economy and the correspond- 
ing changes the financial needs the country had brought 
about many different banking laws, but the basic statutes were 
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uncoordinated and difficult correlate. This bill corrects this 
situation. 

8160 has also been cleared for the signa- 
ture. This the bill which amends the lending and borrowing 
limitations applicable national banks, and authorizes the 
appointment additional Deputy Comptroller the Cur- 
rency. The bill passed the Senate amended the original 
bill one amends existing provision law which 
makes the limit loans one borrower percent capital 
and surplus instead percent, the loan the form 
notes secured United States obligations. There com- 
parable restriction state member banks section 11(m) 
the Federal Reserve Act. order keep from creating 
unnecessary and undesirable discrimination between national 
banks and state member banks, the Senate Committee Bank- 
ing and Currency amended the bill give state member banks 
the same benefits provided for national banks. The House 
accepted the amendment. For detailed analysis this legis- 
lation see Law for August. 


Mr. Patman has introduced bill, 8516, provide for 
the retirement Federal Reserve Bank stock, and for other 
purposes. The bill provides that not later than days after 
the date enactment the bill into law, each holder stock 
any Federal Reserve Bank shall surrender such stock such 
bank, which shall cancel and retire the same and pay credit 
such former holder the par value thereof, plus interest the 
rate one-half one per centum per month from the date 
the last dividend, less membership fee $10, which shall not 
refundable. 


Mr. Multer has introduced similar bill, 8627, which 
provides that upon surrender the stock, the Federal Reserve 
Bank shall cancel and retire the same and pay credit the 
former holder the same amount provided Mr. Patman’s 
bill, except membership fee provided. The receiving 
Federal Reserve Bank thereupon required issue each 
such former holder certificate attesting its membership such 
Federal Reserve Bank and the Federal Reserve System. Mr. 
Multer’s bill, addition, provides that every member com- 
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mercial bank shall maintain deposit with the Federal Reserve 
Bank its district sum equal per centum its paid-up 
capital stock and surplus, and may, when such action deemed 
necessary the Board Governors the Federal Reserve 
System, required deposit additional sum not exceeding 
per centum its paid-up capital and surplus. further pro- 
vides that mutual savings member banks shall maintain 
deposit with the Federal Reserve Bank its district amount 
equal six-tenths per centum its total deposit liabilities, 
such amount adjusted semiannually the same percent- 
age basis accordance with the rules and regulations prescribed 
the Board Governors the Federal Reserve System. 
These deposits shall addition the deposits required 
Section the Federal Reserve Act, and shall bear interest 
rate equal the lowest current rate discount charged 
the Federal Reserve Bank which such deposits are made, 
plus one-half per centum. 

The Supreme Court the United States has recently handed 
down decision which holds that amounts retained banks 
finance companies dealers’ reserve accounts must in- 
cluded the dealer’s income tax return the year which 
they are accrued, regardless whether the dealer operates 
cash accrual basis. Two bills, 8592 and 8684, 
have been introduced the House which provide for deferral 
taxation amounts withheld bank finance company 
from dealer personal property secure obligations the 
dealer, until such time such amounts are paid made 
available the dealer. 


§ 
Cc 
a 


BANKING BRIEFS 


Digest current decisions and reports 


the field commercial banking 


Validity Chattel Mortgage 
Finance Corporation Citizens and Southern National Bank South Carolina, 
Supreme Court South Carolina, 107 S.E. 315 

Under the terms South Carolina Statute chattel mortgage 
valid affect the rights subsequent creditors purchasers for 
valuable consideration without notice only from the time such mortgage 
recorded the county “in which the owner such property resides, 
resides within the State, or, resides without the State the 
county which such personal property situated the time the 
delivery execution such deed instrument.” For similar decisions 
see B.L.J. Digest (Fifth Edition) 870. 


Bank May Recover Payment Made Mistake 
Manufacturers Trust Company Diamond, Supreme Court New York, Appellate 
Term, 186 N.Y.S. 917 

Money paid under mistake fact bank may recovered 
back however negligent the bank may have been making the mistake, 
unless the payment has caused such change the position the payee 
that would unjust require him make refund. For simliar 
decisions see Digest (Fifth Edition) 


Bank Upheld Making Payment Upon Presentation 
Passbook and Power Attorney 


Romero Sjoberg al. Court Appeals New York, N.Y. 518 


savings bank sufficiently authorized paying funds out 
intestate’s account where the bank presented with the passbook 
and power attorney granting the holder the right “to demand, sue 
for, and receive all debts, moneys, securities for moneys” which the 
intestate might entitled. For similar decisions see B.L.J. Digest 
(Fifth Edition) 
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Provision Prior Mortgage Not Destroyed Implication 
Stone Mainland Bank Trust Company, Court Civil Appeals Texas 324 S.W. 434 


The lien mortgagee bank established the bank’s prior mortgage 
not destroyed implication arising out provision the bank’s 
renewal mortgage covering the same property which stated that the 
renewal mortgage was property which was “free from any and all 
encumbrances except herein described.” similar decisions see 
B.L.J. Digest (Fifth Edition) 874. 


Retention Checks Drawee Bank Does Not 
Constitute Acceptance 


Fidelity and Deposit Company Maryland Idaho Bank Trust Company, 
United States District Court, Idaho, E.D., 173 Supp. 
check kiting case federal district court has ruled that under 
the Bank Collection Code and the case law Idaho, the mere retention 
checks received drawee bank for collection and payment for 
period excess hours does not constitute acceptance thereof. 
For similar decisions see B.L.J. Digest (Fifth Edition) 11. 


BANKING LEGISLATIVE 
TRENDS THE STATES 


New legislative and regulatory developments affecting small loan and 
finance companies, credit insurance, banking and related fields, re- 
ported from state capitals and municipalities throughout the country, 
include the following: 


ALABAMA: what was regarded major setback for small 
loan firms charging illegal interest rates, the Alabama Supreme Court 
ruled that the state attorney general can enjoin more than one loan 
company single suit. 

The opinion was handed down appeal loan firms 
Anniston against collective injunction gotten April, 1958, the 
then attorney general, John Patterson, who now governor. 

Another opinion the high court held this same time that the 
State Court Appeals cannot issue injunction against loan companies, 
but this was regarded minor finding compared the upholding 
the “conspiracy theory” against loan firms. 

ruling the appeal the companies against being “jointly sued,” 
the high court held that “the existence conspiracy must often 
inferentially and circumstantially found that the attorney 
general had “sufficiently” alleged conspiracy make the companies 
“jointly suable.” 

MacDonald Gallion, the state’s present attorney general, called the 
opinion “highly important victory for the people Alabama.” 

“It gives office strong new weapon waging this fight protect 
the public,” said. state again determination continue the 
fight curb the illegal practices loan sharks with every legal weapon 
available.” 

Guy Sparks, now chief counsel the State Department Revenue, 
prosecuted the Anniston cases while serving then special attorney 
general. hailed the court ruling with the following statement: 

“The Supreme Court Alabama has upheld the most important 
legal weapon that the state has yet used its efforts protect our 
citizens from the ravages the loan shark pest—the joining together 
one lawsuit all loan companies who worked together bring about 
this oppressive nuisance. 

“With this weapon, the state will longer have the long drawn-out 
task bringing hundreds suits but can join together one suit all 
those loan companies who together conspire violate the laws 
Alabama and the rights our citizens. This the greatest victory, 
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moral well legal, yet accomplished this hard fight for law en- 
forcement and human decency.” 

Governor Patterson said the decision “will enable our attorney general 
make rapid strides throughout Alabama against all those loan opera- 
tors violating our laws and oppressing our people.” 

While the high court ruled that the State Court Appeals can’t issue 
injunctions against loan companies, other courts still can. The high 
court said the attorney general can apply justice the Supreme 
Court itself for injunction where trial judge refuses one. 

The Supreme Court set aside the Court Appeals temporary in- 
junction against the Anniston companies. This technically left the 
firms position resume business, but Gallion said would proceed 
“the earliest opportunity” get permanent injunction against the 
companies. 

Meanwhile, Governor Patterson called for public support for passage 
pending state legislation provide new regulation the small loan 
field. 


CALIFORNIA: Governor Brown signed into California law legis- 
lative bill limiting credit insurance the amount loan, and its terms 
the repayment period plus days. 

The measure, which was sponsored Assemblyman Jesse Unruh 
Los Angeles, also provides that rebate must paid the borrower 
the loan repaid before the date due. 


KENTUCKY: regulation permit small loan firms operate 
the industrial loan field Kentucky was filed State Banking 
Commissioner Earle Combs. 

Under the new regulation, small loan firms entering the industrial loan 
field will able lend $5,000 instead the small-loan limit 
$300. However, they still will bound small-loan interest rates 
amounts $300 and will permitted charge more than 
industrial-loan rates larger amounts. 

maximum small-loan rate per cent month, 
per cent year, amounts $150 and per cent month, 
per cent year, amounts over $150 the $300 limit. 

Industrial-loan rates Kentucky are per cent year, plus per 
cent for investigations borrowers, amounts $2,000. Since 
the charge the time the loan, however, and the 
borrower unable make use the full amount his loan, the rate 
figures out about per cent. After the first $2,000, bank rates per 
cent apply. 

Combs said filed the regulation, which was also signed Governor 
Chandler, because emergency was found exist because many 
applications had been received conduct dual small loan and industrial 
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loan operations. did not immediately disclose how many applications 
had been received, saying they remained confidential until investigated 
and acted upon. 

The new regulation authorizes small loan companies make indus- 
trial loans under old statute that places restrictions the busi- 
ness locations industrial loan organizations. merely provides that 
small loan firm may, dual operation, carry industrial loan 
business the same office. 

Combs said his department desires “resolve any problems relative 
combined operations these two types business from the same 
premises prior granting” authority small loan firm engage 
industrial loan business. 

Because emergency clause, the regulation became effective 
Aug. instead providing for 30-day filing notice. 

Combs said the regulation was deemed advisable “in the interest 
the borrowing public well beneficial industrial loan and invest- 
ment companies and small loan companies.” 


tremendous saving cost,” added, “will made available 
the small loan borrower wherein such persons having one, two and three 
loans under the small-loan interest rates could combine all them 
industrial loan cost less than one-half what now paying. 

“The present $300 small-loan limit passed 1934 unrealistic 
modern economy and, therefore, small borrowers needing $500 $600 
have other source credit, since most them not qualify for 
bank loan. 

“As result, the present $300 small loan maximum does not adequately 
serve the needs these people.” 

Combs said believed the convenience the borrowing public 
would greatly served one office where $300-limit loans could 
made under the loan law and the larger loans under the industrial 
loan law. 

The commissioner said little use had been made the industrial 
loan law Kentucky heretofore, with only companies operating 
the field, but that there had been sudden inflow applications 
from small loan firms recently get into the field. There are 
small loan companies Kentucky. 

Noting that the new regulation prohibits small loan being exist- 
ence with the borrower the time has industrial loan, Combs said: 

“There will transferring loans from the industrial loan com- 
pany into the small loan company. other words, when loan exceeds 
$300, will made the industrial loan company and must remain 
(there) until paid.” 

Combs called the new service “department store financing,” under 
which “all the needs the borrower can served one presently 
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established office.” said the cost operating separate industrial 
loan offices makes them prohibitive communities less than 20,000 
population. 

The commissioner further declared that convenience his depart- 
ment will that examiners will able perform their duties one 
stop the case companies which have small loan operation one 
office and industrial loan operation another. 

“This,” explained, “would solve abuses practiced certain areas 
Kentucky where small loan operators have opened offices surround- 
ing states where the maximum loan limit greater than $300.” 

Some such firms, said, send their Kentucky customers across state 
lines obtain second small loan. “This abuse, creating great confusion 
and oppression the borrower, would immediately eliminated,” 
said. 

Combs noted that the Kentucky regulation was not innovation 
since many other states permit dual operation small and industrial 
loans the same office. said some are permissive regulation 
authorized the new Kentucky regulation and others statute. 

About states, including the nearby states Indiana and Missouri, 
permit the practice, Combs said. 

The new regulation drew qualified endorsement from Ralph Fon- 
taine, executive secretary the Kentucky Bankers Association, who 
said the most pleasing feature the order was that would forbid 
firm the dual operation from making small loan the going rate 
and second, bigger loan the industrial rate. said this would 
discourage the organization small loan companies established 


industrial loan firms. 


MAINE: study the Maine Legislative Research Committee 
consumer credit control legislation for recommendation the next 
state legislative session was proposed Senator Alton Lessard 
Lewiston, Democratic floor leader the State Senate and chairman the 
Democratic State Committee. 

“Many retail stores—and know several Portland and Lewiston— 
now charge per cent their charge accounts and call consumer 
credit. This means that their customers pay carrying charge. 

“They recommend customers that they pay for merchandise 
They then have pay per cent each month’s unpaid 
balance. This works out per cent year. And some are even 
thinking going per cent. 

think the people have right know what this all about, 
what they are paying on. think fair for the merchant 
charge per cent top his markup This works out loan 
business.” 
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MICHIGAN: controversial small loan bill was given final passage 
the Michigan legislature and sent Governor Williams, who had not 
yet acted upon this writing. Veto the bill was urged the State 
AFL-CIO and number independent small loan firms. 

The measure would raise the small loan ceiling from $500 $1,500 
and double interest rates the $300 $500 range which small loan 
companies now per cent their business. Charges loans 
below $50 would reduced. 

the $300 $500 bracket, interest loans would from three- 
fourths per cent month, per cent year, per cent, 
per cent year. 

Other changes would permit pre-computation interest, deferred 
payment charges, and issuance life insurance protect the loan com- 
pany, with the borrower paying the premium. 


OHIO: Defeated the Ohio House Representatives was bill 
which would have permitted automobile dealers hand over titles 
purchaser and give lending companies trust receipt. 

Rep. Michael Sweeney Cleveland, speaking for the bill, con- 
tended would help protect purchasers. 


PENNSYLVANIA: bill which would give the State Insurance 
Department power regulate rates credit life insurance was favor- 
ably reported the Pennsylvania House Representatives its insur- 
ance committee. 


TEXAS: bill provide for licensing and regulation small loan 
firms was sidetracked special session the Texas legislature. 

was sponored Rep. Criss Cole Houston, who said would 
needed Texas voters 1960 approve state constitutional amendment 
authorizing the legislature fix interest rates small loans. 


VIRGINIA: Adoption Virginia laws prevent abuses the 
sale credit life insurance was urged spokesmen for life insurance 
companies hearing conducted study committee the Virginia 
Advisory Legislative Council. 

They said some banks, loan companies and automobile dealers charge 
more than twice what they should for such policies. They further 
claimed some companies are pyramiding the insurance when loans are 
refinanced, are failing refund unearned insurance premiums when loans 
are prepaid, and are selling volume coverage far excess the 
amount loans. 

Harold Cleveland Chicago, representing the John Hancock 
Mutual Life Insurance Co., told the study group that many lenders 
are able get with such abuses because they are dealing with “cap- 
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tive” customers for installment loans who are unfamiliar with rates they 
should pay for credit insurance. 

Rates and terms for such insurance are not now regulated the 
Virginia State Corporation Commission. The study’s purpose 
determine whether such regulation should required and, so, what 
kind. 

Cleveland declared that one salutary way correct abuses would 
strip lenders their profits from the sale credit insurance, 
allowing them recover only their actual cost marketing the coverage. 

This suggestion drew sharp reply from one the study committee’s 
members, Thomas Boushall Richmond, president the Bank 
Virginia. Noting that insurance companies generally have invaded the 
lending field formerly occupied banks, Boushall asserted that the 
underwriters have more right tell bankers what they can charge for 
credit insurance coverage than banks have right say what interest 
rates insurance companies can charge their loans. 

Other witnesses included Taylor Bagby Washington, representing 
the National Association Life Underwriters, who agreed generally 
with Cleveland’s presentation. “Banks,” added, “should make their 
profits from lending money, and insurance companies get theirs from sell- 
ing insurance.” 

Both Bagby and State Insurance Commissioner Nelson Parker, 
also member the study group, repeated Cleveland’s contention that 
there adequate free competition the sale credit insurance 
because the purchaser captive customer the lender. 

Most witnesses favored the general provisions model law 
recommended the National Association Insurance Commissioners, 
but many suggested amendments. 

William Shands, vice president and general counsel the Life 
Insurance Co. Virginia, said his firm fears that language the model 
statute would necessarily interpreted give regulatory agencies 
specific rate-making authority. proposed amendment prevent 
such interference. 

The study group ultimately will make recommendations the 
subject the full Advisory Legislative Council which, turn, ex- 
pected draft legislation for submission the 1960 Virginia legislature. 


WEST VIRGINIA: State Insurance Commissioner Judson Pear- 
son announced issuance order, effective July 15, requiring that all 
credit insurance rates West Virginia submitted his office see 
“if the benefits provided (by the insurance) are unreasonable relation 
the premium charged.” 

The order also requires that debtors and borrowers fully informed 
the amounts the insurance them, the identity the insurance 
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company and agent, the coverage, the exceptions, limitations and re- 
strictions the policy, and the exact cost them. 

While Pearson’s office does not have authority approve rates for 
life, accident and sickness insurance, West Virginia law requires that all 
policies, riders and forms filed. 

another West Virginia development, State Motor Vehicles Com- 
missioner Hubert Kelly explained the provisions new state law 
said had been causing some confusion. has with require- 
ment that titles sent lien holders rather than purchasers. 

Kelly said titles formerly went the purchasers with the lien holders 
identified them. Now, explained, the car dealer and 
the purchaser identify the lien holder, any, when the application 
filed. this information not the application, sent back 
the applicant, Kelly said, and slows down the entire process issuing 
titles. 


LIMITED BRANCH BANKING PERMITTED MISSOURI 


The State Missouri which has for many years had its 
books law prohibiting branch banks has recently passed legis- 
lation permitting what has been termed “limited branch bank- 
ing.” The new statute which became effective August 29th 
allows banks have facilities separate from the main bank build- 
ing for receiving deposits, cashing checks and making change, 
provided such facilities are within 1,000 yards the main office 
and least 400 feet from any other bank. Subject the approv- 
the State Commissioner Finance, the Southern Missouri 
Trust Company plans start construction limited branch 
bank this month. 


=) 


TRUST AND ESTATE 
TAX DECISIONS 


Digest current decisions pertaining the law taxes 
estates and gifts. 


Valuation Date Jointly Owned Property Put 
Revocable Trust 


Revenue Ruling 59-213, 1959-24, 


Husband and wife owned all their securities jointly with rights 
survivorship. The husband died, and, during the year following his 
death, the wife created revocable trust the securities. Question 
arose whether the valuation date the securities for estate tax purposes 
the date the creation the trust the date one year after the 
husband’s death. The above Ruling states that transfer trust “by 
the surviving joint tenant, who retains therein unrestricted power 
disposition, does not constitute disposition property within the 
meaning Section 2082 the Code [since the joint tenant not 
relinquishing any authority power ownership over the property]. 
the alternate valuation elected and the jointly owned property 
still forms part the trust estate the date one year after death, 
such property will valued for federal estate tax purposes the 
date one year after decedent’s death.” 


Gift Irrevocable Short-Term Trust Qualifies for 
Annual Gift Tax Exclusion 


Revenue Ruling 58-242, 1958-21, 


mother created irrevocable trust run for ten and half years. 
daughter was named income beneficiary. the daughter died during 
the trust term, the mother’s other surviving children and her husband 
were named contingent beneficiaries. termination the trust, 
principal was revert the grantor-mother her estate. The trust 
was not subject modification, and neither the mother nor her husband 
retained any administrative powers over trust property. The above Rul- 
ing states: “The value the gift, for Federal gift tax purposes, 
measured the value the property passing from the donor, minus 
the ascertainable value the retained interest such property, 
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actuarially computed The gift the primary donee 
[daughter], consisting the right receive the income from the property 
for ten years and six months until prior death, constitutes gift 
present interest for purposes the $3,000 gift tax exclusion 


Federal Taxes Owned One Estate Are Not Deductible 
Second Estate 
Provident Trust Company Philadelphia, al., Executors United States America, 
United States Court Appeals, Third Circuit, July 1959 

sister died, leaving her brother her sole heir. Three months 
later the brother died, which time federal estate tax had been paid 
the sister’s estate. Thereafter the probate court awarded the 
estate the brother’s executors, “subject such inheritance tax and 
federal estate tax may due.” The executors paid 
$600,000 estate tax the sister’s estate and then sought deduct the 
$600,000 tax payment from the estate constituting either 
debt, administration expense the satisfaction lien properly charged 
against and paid the brother’s estate. Held: “Federal taxes are not 
deductible.” Even though the taxes are obligations the second 
estate, reason his having taken under prior decedent’s 
will, subject payment the prior decedent’s debts, they are not 
deductible obligations. 


Valuation Stock Purchased Widow From Estate 


Central National Bank Cleveland, Executor Commissioner Internal Revenue 
Tax Court the United States, June 30, 1959 

Decedent owned shares unlisted common stock. The stock 
was valued court-appointed appraisers $58 per share. 
widow filed application under Ohio law purchase 184 shares 
the stock, and the probate court approved the purchase $58 per 
share. executor elected value estate assets the 
alternate valuation date, one year after which time the stock 
was worth $65 per share. The executor argued that fixing the estate 
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tax value the shares purchased the widow, the Commissioner 
Internal Revenue was bound the $58 purchase price approved 
the probate court. Held: The fair market value the stock 
the day she purchased was $65 share, and this value controls 
for estate tax purposes. Moreover, the widow’s application and order 
the probate court was non-adversary proceeding. 


Policy Naming Corporation Beneficiary Taxable 
President’s Estate 


Hall, Executrix Wheeler, United States District Court, District Maine, 
June 25, 1959 
Decedent took out life insurance policy his life. The Company 
which was President was named the beneficiary. Decedent had 
the right change the beneficiary, assign, surrender cancel the 
policy, pledge for loan and withdraw its cash surrender value. From 
the date the policy was issued until decedent’s death the Company kept 
the policy, carried its books corporate asset, paid the premiums 
and never credited such payments decedent its books. estate 
tax proceeding, Held: The proceeds the policy are includible 
decedent’s estate, since decedent’s right change the beneficiary con- 
stituted taxable incident ownership. decedent could not 
have changed the beneficiary without the consent the Company, “it 
clear that the decedent and the Company acting together could have 
done any time prior the decedent’s death. This meant that the 
decedent ‘in conjunction with’ the Company had this [taxable] incident 
ownership with respect this policy.” 


Will Memorandum Which Identifies Trust Beneficiaries 
Estate Hemingway, Pennsylvania Supreme Court, May 28, 1959 
October 15, 1954, decedent created trust consisting life 
insurance policies his life. The beneficiaries the trust were “the 
same persons set forth the [decedent] Settlor’s last will and testa- 
ment dated October 15, Pennsylvania tax authorities 
claimed that the value the policies was not exempt from inheritance 
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tax because, while under Pennsylvania law insurance proceeds payable 
designated beneficiaries other than the estate the insured are 
exempt from tax, decedent this case could have revoked amended 
his will that the insurance policies would become payable his 
estate. Held: The proceeds the policies are exempt from inheritance 
tax. The trust instrument referred specific will which designated 
the beneficiaries. Decedent “merely borrowed the names the desired 
beneficiaries from paper which their names conveniently appear. 
The fact that the paper happens will purely coincidental.” 


Half The Value Insurance Purchased With Community 
Funds Includible Spouse’s Estate 


Quigley, Executor United States America, United States District Court, 
Western District Washington, June 12, 1959 

During his marriage husband took out life insurance policies 
his life. The premiums were paid entirely from community property. 
The wife died. Question arose whether one-half the full cash surrender 
value the policies was includible the taxable estate. Held: 
The wife, the time her death, had undivided one-half interest 
the cash surrender value the policies purchased with community 
funds. The wife’s interest was vested interest “rather than mere 
contingent protective The wife’s interest the cash sur- 
render values was transferred reason her death, and, therefore, 
includible her estate for federal estate tax purposes. 


TRUST DECISIONS 


Digest current decisions pertaining the law trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Veterans Administration Decedent’s Bank Account 
Without Probate Proceedings 
United States America Mid-America National Bank Chicage, United States 
District Court, Northern District April 29, 1959 
Decedent had been admitted veterans hospital condition 
and agreement that died leaving heirs next kin, all his 
property should vest and belong the Veterans Administration. 
Decedent died intestate and without heirs next kin. bank 
which decedent had deposit $750 refused release the funds the 
Veterans Administration without probate administration proceedings. 
Held: Decedent’s admission the hospital was conditioned his 
signing the agreement. The statutory provisions governing release 
veteran’s property are self-executing and neither probate nor administra- 
tion proceedings are conditions precedent the release the funds. 
The bank must pay over the deposit the Veterans Administration with 
interest. 


Trustee Has Sole Discretion Determine Need For and 
Extent Invasion 
Huntington National Bank Crippled Associated, 
Ohio Court Appeals, March 17, 1959 
trust instrument provided: hereby authorize trustee its 
uncontrolled discretion consume much the income principal 
that part the trust estate held for the benefit Chester may 
necessary pay any expenses resulting from such illness in- 
capacity.” The remainder beneficiary the trust questioned the power 
the trustee determine independently whether the income beneficiary 
was incapacitated justify invasion trust principal. Held: 
There question the actual incapacity the income beneficiary. 
This being so, the settlor the trust intended provide much trust 
income and principal was necessary for this situation. The trustee 
has the sole discretion determine not only whether the situation 
warrants invasion trust principal but also the extent the invasion 
which necessary carry out the settlor’s intention. 


TRUST DECISIONS 821 


Executor May Witness Will 
Blankner Lathrop, Ohio Court Appeals, Franklin County, June 1958 


Question arose whether the named executor who was witness the 
will was competent witness. Held: The executor was competent 
witness. one time executor was entitled keep all property under 
the will which was not distributed. But this historic objection the 
executor “is longer beneficiary, early days, with the right 
pleased with the personal estate which was not distributed.” 
Under present law receives commission fixed the probate court 
and limited statute. 


Savings Account Not Constructive Trust But 
Outright Gift 
Kroff Anacostia Federal Savings Loan Association, United States District Court, 
District Columbia, February 18, 1959 

brother opened bank account the name his sister and 
gave her the passbook. was fond his sister, who was afflicted with 
polio. had separated from his wife three different occasions and 
was separated when opened his sister’s bank account. His wife was 
the beneficiary substantial insurance policy. After the brother died, 
his administratrix contended that the bank account was the 
name only for the brother’s convenience and sought have the bank 
account declared constructive trust for the benefit the 
estate. Held: Upon all the evidence, the brother must have intended 
make some provision for his sister. The bank account was, therefore, 
intended gift the sister during the brother’s life and was not 
constructive trust for the benefit his estate. 


Order Vesting Trust Property The Alien Property 
Custody Terminates Trust 
Rogers Raimey, Wisconsin Supreme Court, April 1959 
During World War the Alien Property Custodian issued order 
vesting himself testamentary trust for the benefit certain German 
beneficiaries. Question arose whether final accounting and distribu- 
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tion the trust had await the death the life benecifiary. Held: 
The trust was terminated the vesting order, which had the same effect 
assignment operation law. The vesting order constituted 
transfer the beneficial interest the trust the Custodian, and, 
since the original purpose the trust cannot carried out, there 
object continuing the trust. 


Condition Survivorship Nullifies Anti-Lapse Statute 


Vogel, New York Court, Kings County, 141 New York 
Law Journal 10, March 27, 1959 

Decedent’s will made bequest her brother and provided: “In 
the event said brother should predecease me, give, devise and 
bequeath such part niece the brother and 
Shirley predeceased decedent. Question arose whether the 
grandchild, who was daughter, succeeded the 
interest. Held: “By the provision for the survival the testa- 
trix took the bequest question out the operative provisions 
Decedent Estate Law, Section 29, and hence the brother’s grandchild 
not entitled such share and passes intestacy.” (Section pro- 
vides that bequest predeceasing brother sister who leaves 
descendant surviving the testatrix shall not lapse but shall vest the 
surviving descendant. 


Law State Where Wrongful Death Occurred Controls 
Distribution Proceeds Settlement 
Nevels, New York Court, Kings County, 141 New York 
Law Journal 15, April 1959 
Decedent’s estate sought court approval compromise settlement 

action for decedent’s wrongful death and instructions how 
the proceeds the settlement should distributed. Held: “Since 
the decedent’s wrongful death occurred the State New Jersey, the 
laws that state control the cause action for the wrongful death 
and the manner the distribution the proceeds ... accordance 
with the provisions the New Jersey statutes, the net proceeds are 
distributed follows: one-third the decedent’s widow and the 
residue equal portions among the children.” 


‘ 
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Bequest Issue Living Prior Settlement Estate 


First National Exchange Bank Roanoke Seaboard Citizens National Bank 
Norfolk, Virginia Supreme Court, March 16, 1959 


Testator bequeathed part his estate equally his two nieces. 
should either said nieces die before final settlement 
estate, leaving issue, then living, such issue shall entitled their 
mother’s share. But the absence any such living child children, 
both shares are belong surviving niece.” One niece died 1942 
survived two children, one whom died 1947. The other niece 
died 1955 without issue. Testator’s estate was not closed 1955. 
accounting proceeding, Held: The living grand-niece and the estate 
the deceased grand-niece share the estate proceeds equally and 
the exclusion the estate the niece who died 1955. 
phrase “leaving issue, then living” referred issue living the time 
the death niece who died prior final settlement testator’s estate, 
not the issue living the time testator’s death and not the issue 
living the time final settlement the estate. 


Charitable Bequest Must Expended Within State Qualify 
for Inheritance Tax Exemption 


the Matter the Estate McDonald, Ohio Probate Court, Hamilton County, 
November 1957 


Decedent and his brother created foundation for charitable, religious, 
scientific and educational purposes. The trustees the foundation had 
full power and authority administer the assets the foundation, with, 
however, request that the trustees give “careful consideration the 
needs those institutions which the Donors have manifested 
special interest, which the Donors may hereafter direct the attention 
the Trustees.” The donors were lifelong residents Ohio, the 
foundation was incorporated Ohio, the trustees were Ohio residents 
and decedent, after the creation the foundation, manifested special 
inerest and primarily made contributions Ohio public charities. 
The Ohio Department Taxation contended that residuary bequest 
decedent the Foundation was not exempt from inheritance tax 
because there was specific provision either the trust agreement 
the will which met the statutory requirement for tax exemption that 
the bequest expended for “purposes only public charity, carried 
whole substantial part” within Ohio. Held: The residuary 
bequest exempt from Ohio inheritance tax. 
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INVESTMENT AND FINANCE 


Edited OSCAR LASDON 


Municipal Bond Ratings 
RIVATE agencies assigned in- 
vestment ratings 77.2 per 

cent the dollar amount all 
municipal bonds sold during 1957- 
58, according survey conduct- 
the Research Department 
the Investment Bankers Association 
August issue the IBA Statistical 
Bulletin. number, only per 
cent such issues were rated. 

Bond issues numbering 13,700, 
aggregating more than $14 billion, 
were reviewed. Objectives the 
study were examination the 
over-all pattern ratings, the 
variation rating pattern between 
general obligation and revenue 
bonds, well among bond 
issues different sizes. 

the basis dollar value, 
bonds sold during the two-year 
period were rated folows: 


Aaa 10.8 per cent 
Baa 
Unrated 


With respect number issues, 
ratings were: 


Aaa 3.0 per cent 
Baa 
Unrated 


group, general obligations 
carried somewhat higher ratings 
than revenue bonds. For example, 
75.2 per cent the dollar value 


the general obligation bonds re- 
viewed were rated better; this 
compared with 47.8 per cent the 
revenue bonds. Principal differ- 
ences the rating patterns the 
two classifications were the rela- 
tively few Aaa revenue bond issues 
and much larger proportion un- 
rated revenue bonds. 

The study also disclosed that 
larger bond issues generally carried 
higher ratings than smaller issues. 

Another conclusion was that the 
proportion bonds rated increas- 
sharply with the size the 
issue. value basis, only about 
per cent issues under 
million were rated. This compared 
with ratings given per cent 
the issues the million 
million class, and per cent 
the issues million more. 

Almost all the large unrated 
issues were revenue bonds. Rating 
agency practice not attempt 
rate the smaller issues; also, 
policy not rate revenue bonds 
where actual operating experience 
lacking. 

For the most part, the ratings 
used were those Inves- 
tors Service. the relatively few 
instances where Standard and 
Poor’s graded issue which was 
not rated Moody’s, the corres- 
ponding Standard and rat- 
ing was used. 

Ratings are important because 
they tend, within limits, in- 
fluence the attitude prospective 
investors toward the issue, and thus 
affect the interest cost the issu- 
ing governmental unit. 
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Bank Reserves and Vault Cash 

recent Monthly Review the 
Federal Reserve Bank Richmond 
spells out why recently enacted 
legislation authorizing the Federal 
Reserve Board allow banks 
count vault cash reserve elimin- 
ates long-standing inequity. 

Until recently, the cash which 
bank had have hand 
meet its customers’ day-to-day 
needs was amount addition 
the reserves which had 
maintained deposit with its 
Federal Reserve bank. This vault 
cash was reduced whenever any 
customer drew out money meet 
payroll, take care other 
business personal expenses. The 
extent such withdrawals, well 
the length time required 
replenish such funds its 
Reserve bank, dictated the amount 
currency and coin the local bank 
customarily kept hand. 


When bank located fairly 
near its Federal Reserve unit, 
amounts needed replenish vault 
cash can secured quickly and 
easily; hence, under these circum- 
stances, cash hand can kept 
close the minimum needed for 
actual transactions. But where 
bank distantly located that 
day more might required for 
the delivery money from the 
Reserve Bank, necessary 
carry larger amount—lest the 
local bank caught short. 
illustration, the Review observes 
that, during the first half June, 
“country” banks held over one-half 
the $2.2 billion cash the vaults 
member banks. “Country” 
banks’ vault cash averaged 3.7 per 
cent their net demand deposits; 
this compared with ratio 1.8 
per cent maintained “reserve 


city” banks and the less than per 
cent ratio maintained “central 
reserve city” banks. 


Vault cash holdings and reserve 
balances the Reserve banks are 
interchangeable and 
same effect the safety the 
member bank; hence, logical 
and proper that both counted 
reserves. With vault cash 
counted reserves, funds available 
banks for loan and investment 
expansion are based required 
reserves relative deposits— 
rather than required reserves 
plus vault cash relative deposits. 
The inequity experienced some 
member banks occurred where 
their distance from the governing 
Reserve bank required the main- 
tenance greater 
amounts vault cash. This in- 
equity will eliminated the 
new banking bill. 

All but states expressly permit 
currency and coin counted 
state banks part their re- 
serves required under state law, 
and other states impliedly grant 
such permission. 


all vault cash held member 
banks were immediately counted 
satisfying reserve requirements, 
approximately billion would 
added single stroke the 
available supply bank reserves. 
avoid the undesirable effects 
such sudden increase the Reserve 
Board was given authority put 
this change into effect gradually, 
permitting member banks 
count “all part their currency 
and coin reserves.” Thus, the 
Board has discretion timing, 
make these changes when 
economic conditions are most suit- 
able. 
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Government Bond Prices 
and Inflation 

The Federal Reserve Bank 
Philadelphia, its Business 
Review, declares that cannot 
peg prices and yields Govern- 
ment securities, and the same 
time combat inflation, since, under 
these circumstances, prices 
goods and services would rise. The 
evils inflation, are reminded, 
are much greater than any incon- 
venience higher interest rates. 

Accordingly, there are only two 
alternatives. 

Government security 

prices and hold down prices 
goods and services 
direct controls, 

2—Let interest rates move freely 

and use monetary policy 
combat inflation. 

The first alternative clearly 
undesirable peacetime because 
direct controls are contrary the 
freedom cherish our econo- 
mic and political pursuits. The 
second the only acceptable 
choice, since more important 
have stable prices goods and 
services than stable interest rates. 


“Normal” Pattern 
Interest Rates 

According Business Condi- 
tions the Federal Reserve Bank 
Chicago, this the second time 
the postwar period that rates 
intermediate-term issues have ex- 
ceeded not only short-term Govern- 
ments but longer maturities well. 

This same “humped” type in- 
terest pattern prevailed 
autumn 1956 and through much 
1957. that occasion, was 
the first time such structure had 
prevailed since the 1920’s. During 
the intervening period, most finan- 
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cial experts expected higher yields 
accompany longer maturities; 
this was regarded normal pro- 
file yields. However, view 
what occurred during the 1956- 
period, and the current yield 
structure, “there ‘normal’ pat- 
tern interest rates.” Different 
market conditions result 
variety interest rate profiles. 

The Chicago Reserve Bank ex- 
plains this way. The intermed- 
sector the market, 
well the short-term area, ex- 
tremely sensitive changes 
bank reserve positions. Various 
groups investors concentrate 
their purchases particular seg- 
ments the market. For example, 
the bulk commercial and indus- 
trial corporate holdings are 
Treasury bills short maturity; 
fact, these nonfinancial businesses 
account for the major share all 
Treasury bills owned outside the 
Federal Reserve System and Treas- 
ury investment accounts; they are 
substantially greater than the bill 
portfolio commercial banks, the 
next most important holder. 

Life insurance companies and 
pension funds are the other end 
the maturity range and these in- 
stitutions purchase predominantly 
long-term issues. This because 
their liquidity needs are small and 
their liabilities are mainly 
long-term nature. Both the inflow 
funds from premiums and pen- 
sion contributions, the one 
hand, and the payment benefits, 
the other, can 
quite accurately. Therefore, most 
such investors can adjust their port- 
folios that the stream matur- 
ing issues will match any excess 
disbursements over receipts. 
Dominant purchasers 
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INVESTMENT AND FINANCE 


medium-term maturity range are 
the commercial banks. “At the 
end 1958, per cent all 
Treasury securities outstanding 
that, when put the market, had 
maturities from one ten years 
were held commercial banks. 
the same time, issues maturing 
from 1960 through 1969 consti- 
tuted per cent total commer- 
cial bank holdings U.S. Govern- 
ment securities.” With loan de- 
mand rising, continued the Chicago 
Reserve Bank, some banks reduced 
their portfolios U.S. securities 
order expand their loans. 
And since intermediate-term secur- 
ities make such big portion 

bank holdings, many banks have 
net sellers these securities. 
Obviously, this produced 
higher yields the intermediates 
and contributed importantly the 


“humped” interest rate profile. 


Odds and Ends 


The “Life Insurance Fact Book, 
1959” may obtained from the 
Institute Life Insurance, 488 
Madison Ave., New York 22, N.Y. 

The United States Savings and 
Loan League, 221 Salle St., 
copies the “Savings and Loan 
Fact Book, 1959.” 


DAILY NEWSPAPER 


Good Reading 
for the 
Whole Family 


News 
Facts 
Family 


The Christian Science Monitor 

One Norway St., Boston 15, Mass. 
Send your newspaper for the time 

checked. Enclosed find check 

money order. year $20 


827 
THE 
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SCIENCE 
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BOOKS FOR BANKERS 


INVEST- 
MENT COMPANIES, LAW 
REGULATION EXPLANA- 
TION, NEW FINANCING FOR 
SMALL BUSINESS. Commerce 
Clearing House, Inc., 4025 West 
Peterson Avenue, Chicago, 
nois. 117 pp. $2.50. CCH 
Editorial Staff. This in- 
valuable handbook bankers 
and attorneys interested the 
formation Small Business In- 
vestment Companies under the 
Small Business Investment Act 
1958. The handbook includes 
the complete text the Small 
Business Investment Act together 
with all SBA regulations and 
forms. The book has section 
devoted questions and answers 
under the Act and also contains 
provisions the Internal Reve- 
nue Code applicable Small 
Business Investment Companies. 
and regulatory 
material completely annotated 
with Senate and House Commit- 
tee Reports. The volume con- 
tains the usual careful and com- 
prehensive index invariably 
found Commerce Clearing 
House publications. 


THE EXPERIENCE 


TRIAL TRUST AND SAVINGS 
BANK THE FIELD 
CHARGE ACCOUNT BANK- 
ING. Research Paper 
William Hofmann, Auditor, 
Industrial Trust and Savings 
Bank, Muncie, Indiana. 101 pp, 
This volume research paper 
submitted the Graduate Coun- 
sel, Ball State Teachers 
traces the progress the 
Charge Account Department 
the Industrial Trust and Savings 
Bank Muncie, Indiana from 
the idea stage the present 
time, comparing the progress 
the Department with similar 
charge account operations 
other banks. The paper includes 
chapters the development 
charge account banking, the 
operation charge account 
system and experience there- 
under. One the most valuable 

features the paper the 
appendix charge account 
forms employed the Bank. 
This paper valuable reading 
for banks already engaged 
charge account banking con- 
templating the establishment 
charge account department. 
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TRE TREASURY 
THE LIGHT AND POWER 


its people whe buy Savings Bonds and America’s 
Every time flip light can 
thank the industry that makes 
possible. The men and women who 
work this vital field are proud the 
service they render their communities 
and their country. Thousands them 
have extra reason proud. They 
help build America’s Peace Power 
buying Savings Bonds the Pay- 
roll Savings Plan. With these Shares 
America they build personal security too. 

company already has the 
Payroll Savings Plan, make sure that 
every employee actively encouraged Shown here Arno 
join. you yet have the Plan, with one the great 
maybe now’s the time install it. For power companies this 
information and help, contact your many thousands his fellow 


State Savings Bonds Director. write making his 
to: Savings Bonds Division, company Payroll Savings 
Treasury Dept., Washington, tribute the Power 
BANKING LAW JOURNAL 


r, ; 
; 


The 1956 edition FEDERAL 
BANKING LAWS and the 1958 
Supplement are now ready for 
delivery. Since our last edition 

has enacted many im- 
portant statutes. 


BANKING LAWS 
‘contains one compact volume 


banks, State and Na- 
tional, the Federal Reserve 
System and non-member banks, 
under the Federal De- 
posit Insurance Law. 


BANKING LAWS 
contains the provisions all 
these statutes, that say, the 

Reserve Act, the Na- 


HANDBOOK 
EDERAL BANKING 


Edition and 1958 Supplement) 
Compiled Thor Kolle, Jr., the New York Bar 


Federal Reserve Act—National Bank Act—Other 
Federal Banking Laws—Completely Indexed 


all the Federal laws affecting 


(Price $10.00 delivered including 1958 Supplement) 


THE BANKING LAW JOURNAL 
Beach Street, Boston 11, Mass. 


tional Bank Act, 
banking acts and other 
the United States 
The Bank Holding 
Act and all legislation 
the 1958 Session 
are included. 


The provisions these 
laws are co-ordinated and 
fied under one system 
the plan used the 
Laws the United 


There one complete 
that matter what 
reference you may 
for, you will able 
without delay. 
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